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Vs
1. New I ndi a Assurance Co
Ltd, and anr. . Respondent s.

M A N Samant, for the appellants-Union of India.

M R V.CGovilkar with M A A Mt wani

for the respondent-New |India Assurance Co.

M CGurjar for the respondent-State Tradi ng Corporation.

CORAM : D. B. BHOSALE, J.
DATE 22.12. 2006
ORAL JUDGEMNT:

1. This group of First Appeal s rai ses comon
guestions of law. The factul matrix against which the
guestions are raised and the parties in all the appeals
are simlar and, therefore, this group of the Appeals is

bei ng di sposed of by this comobn judgnent.

2. The Appeals are by the Union of India, owning and
adm ni stering di fferent Rai | way Adm ni strations
including Central Railway, North East Frontier Railway,
South East Railway and Eastern Railway, with which we
are concerned in these appeals. Respondent no.1- State
Trading Corporation Ltd, the conpany regi stered under
the Indian Conpanies Act and having its registered
office at New Delhi, is a Governnent of | ndi a
Undertaking ("the STC', for short). Respondent no. 2,
t he New India Assurance Co. Ltd, is a conpany

i ncorporated under the Indian Conpani es Act and having
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its registered office at Munbai, ("the  Assurance
Conmpany”, for short) with whomthe goods in transit were
insured by the STC and which, ultimtely, reinbursed the

STC by paying the anmount which was clainmed in the suit.

3. The STC entrusted the Central Railway at Ml und
goods, Munbai consignnents of refined Soyabin Gl for
despatch and delivery to the Central Wre-Housing
Corporation at different destination railway stations on
"North East"” and "Eastern"” and "South East"” Rail ways.
At the destination stations on arrival of wagons, the
STC noticed a shortage. On their witten request for
re-wei ghing the consignnment t he respondent - r ai | way
authorities allowed re-weighnent and the shortage was
accordingly detected. The railway staff issued shortage
certificates in all these cases. The STC on the basis
of the shortage certificates, approached the appellants
railway admnistrations claimng conpensation for the
shortages and since the conpensation was not paid, they
initially instituted suits in this court. However, the
suits were transferred to Railway C ains Tribunal, after
it was established under the Railway Cains Tribunal
Act, 1987. In all the claim applications, the STC
alleged that the railway adm nistrations have failed to
use reasonable foresight and caution as a nman of

ordinary prudence takes for his own goods and as a
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result of gross negligence and failure to protect goods,
t hey have suffered heavy | oss due to shortage of product
at the time of delivery and hence they are liable to pay

conpensati on.

4. All the clains were contested by the railway
adm nistrations by filing witten statements. They have
denied all the allegations and have specifically
challenged the claim on the ground of territorial
jurisdiction and nonconpliance of the provisions of
section 78-B of the Indian Railways Act, 1890 (for
short, "Act of 1890"). 1In all the claimcases sonmewhat
simlar issues were franed. It would be advantageous to
reproduce the issues framed by the Tribunal in one of

the cases bearing No.O A 149/90. The issues read thus:

1. Whet her the Applicants prove that
they had sent the statutory notice to
the respondents in order to pursue their
present claim?

2. Whet her the applicants prove that
they suffered loss by way of short
delivery of Refined Rape Seed G| in the
present case on account of negligence
and/or m sconduct on the part of the
respondent rail ways ?

3. Whet her the applicants prove that
they are entitled to the conpensation as
cl ai mred for in the present claim
Application ?
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4. Whet her the respondent railways
proves t hat t he pr esent Claim
Application is not maintainable under
the |aw ?
Al  the four issues were answered in favour of the

respondents and the railway admnistrations wer e
directed to pay conpensation as clainmed in each of the
cases/claim applications. In sone of the cases an
interest at the rate of six per cent per annum fromthe
date of filing of the applications was granted and in
some nine percent. The Railway Administrations were

granted three nonths tine to nake the paynent.

5. | heard the |learned counsel for the parties at
| engt h. Perused the inpugned judgnents and all other
material to which ny attention was specifically drawn.
M Samant, |earned counsel for the appellants, submtted
that the STC having subrogated their rights in favour of
the Assurance conpany and having been received their
nmonetary claim have no subsisting claim against the
appel | ant s. He then submitted that no decree can be
passed against the two railway adm nistrations by the
Tri bunal . He submtted that the Tribunal at Minbai has
no territorial jurisdiction over the second railway

adm nistration, as contenplated under Section 80 read
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with section 78-B of the Act of 1890. The second
railway admnistration is beyond the territorial limts
of the Tribunal at Minbai. Section 80 of the Act of
1890, according to M Samant, provides that only one
rail way adm nistration can be sued. He also referred to
Section 33 of the Railway O ainms Tribunal Act, 1987 (for
short, "The Tribunal Act") in support of this
contention. M Samant placed reliance upon the judgnment
of this Court in Union of India Vs. Indian Hume Pipe,
AIR 1981 Bonmbay 414 and unreported judgment of the
| earned Single Judge in First Appeal No.1136 of 1992 in
Union of India Vs. Ms Eknath Khenchand decided on
6. 5. 2005. M Samant then submitted that the decree
agai nst other Railway Adm nistrations nmust be set aside
since the Tribunal at Munbai has no jurisdiction over
them and even the decree against the Central Railway
also nmust fail since admittedly notice, contenplated
under section 78-B of the Act, 1890, was not given to
the Central Railway. 1In other words, he submtted that
the claim applications of respondent no.1 against
Central Railway nust fail and the inpugned orders passed
by the Tribunal deserve to be set aside for want of
valid notice wunder section 78-B of the Act, 1890. In
support of this contention, he placed reliance upon the
unreported judgnent of this Court in Union of India Vs.

Cunmins Diesel in F. A No. 1150 of 1991 decided on 2nd may
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2005. He then invited nmy attention to the operative
part of the judgnents in sone of the appeals to contend
that the interest awarded at the rate of nine percent
per annum deserve to be set aside and brought down to
six per cent only as held by this Court in the case of
Maharashtra State El ectricity Board Vs. Union of India,
2005 (1) mMah.L.J.165. M Samant, then fairly submtted
that in view of the unreported judgnment of this Court in
Union of India Vs. Century Textiles in First Appeal No.
14 of 1995 decided on 17.2.2005, and followed in several
ot her appeals, the question of the "said to contain"
railway receipts and the liability of the railways

t hereunder he cannot carry it further.

6. M Covil kar, |earned counsel for the Assurance
Conmpany in reply to the subm ssions of M Samant on the
guestion of territorial jurisdiction, submtted that he
has instructions to press the decree only against the
central railway and in view thereof he fairly stated
that | need not enter into the question of territorial
jurisdiction. In effect, M CGovil kar deenmed to have
conceded that the Tribunal at Minbai has no jurisdiction
over North East Railway. M Samant, though raised
sever al guestions in view of the subm ssi on of
M. Govilkar, on the point of jurisdiction, wultimtely

confined the challenge only on the ground that the claim
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applications nust be rejected for want of service of
notice to the Central Railway as contenplated under
Section 78-B of the Act of 1890 as al so under section
106 read wth section 107 of Railways Act, 1989 (for
short, "Act of 1989"). 1In the circunstances, | do not
deem it necessary to enter into the question of

territorial jurisdiction.

7. M  Govil kar, however, insofar as the question of
notice contenplated under section 78-B of the Act of
1890 is concerned, placed heavy reliance wupon the
judgnment of this Court in Union of India vs. Kal i nga
Textiles, AIR 1969 Bonmbay 401 to contend that the notice
under section 78-B to North East Railway is deened to be
the notice under that provision to the Central Railway
and on the basis thereof the Tribunal has rightly
awarded the conpensation. M Govil kar submtted that
the notice to one railway admnistration is notice to
ot her railway admnistration also and the claim
application would not fail on the ground that the notice
under section 78-B has not been given to the other
rail way. Admttedly, in the present case, the notice
contenplated by section 78-B was given to other Railway
Adm nistration and not to the Central Railway against
whom the respondents press confirmation of the order of

conpensati on passed by the Tribunal. In support of this
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contention he placed reliance upon the judgnents of
other H gh Courts in Fir Devkisan Vs. Union of India,
AIR 1966 Allahabad 16, Traders Syndicate Vs Union of
India, AIR 1983 Calcutta 337 and Union of India Vs.
Panipat Wllen and General MIls Co Ltd AIR 1967 Punj ab
and Haryana 497. |Insofar as interest is concerned, M.
Govil kar submtted that the Tribunal has rightly awarded
9 % interest and deserves no intereference by this
court. M Curjar, learned counsel for the STC, adopted
t he subm ssions advanced by M Covil kar.

8. In view of the argunents advanced by the | earned
counsel for the parties in this group of the appeals,
now proceed to address the questions of service of
notice contenplated under section 78-B of the Act of

1890 and the interest.

9. M  CGovilkar, placed heavy reliance upon the
judgnment of the Division Bench of this Court in Kalinga
Textiles (supra). |In that case the Division Bench was
considering a plea that there was no notice at al

served wupon either of the tw railways, nanely, the
central railway and the South Eastern Rail way. After
considering nerits of the subm ssion, in paragraph 18 of
the judgnent it was held that a notice of claim under
section 77 was issued by plaintiff no.1 therein and it

was duly served upon the Ceneral Manager of the South

::: Downloaded on -20/05/2019 12:26:46 :::



2 16-

Eastern Railway and that no such notice had been served
upon the Ceneral Manager of the Central Railway. It is
agai nst this backdrop the Division Bench was consi dering
whet her notice to Sout h-Eastern Railway under Section 77
could be treated as notice to Central Railway and/or
whet her claimwould fail for want of notice to Central
Rai | way. The suit was filed in Bonbay. 1In that case
provi sions of section 77 which was subsequently repl aced
by section 78-B of the Act of 1890, fell for the
consideration of the Division Bench. Section 78-B of
the Act of 1890 was introduced in 1961. Sections 77 and
78-B need to be reproduced for better appreciation of
the subm ssions advanced by the | earned counsel for the
parties and also the lawlaid dowm by this Court in
Kalinga Textiles. The provisions contained in old

Section 77 and new section 78-B read thus;

"T7. Notification of clainms to refunds
of overcharges and to conpensation for
| osses.- A person shall not be entitled
to a refund of an overcharge in respect
of animals or goods carried by railway
or to conpensation for the | oss,
destruction, or deterioration of animals
or goods delivered to be carried, unless
his claimto the refund or conpensation
has been preferred in witing by himor
on hi s behal f to t he rail way
adm nistration wthin six nmonths from
the date of the delivery of the aninals
or goods for carriage by railway."
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" 78- B. Notification of cl ai ns to
ref unds of over char ges and to
conpensation for |osses.

: A person shall not be entitled to a
refund of an overcharge in respect of
animals of goods carried by railway or

to conpensati on for t he | oss,
destruction, danage, deterioration or
non- del i very of aninmals or goods

delivered to be carried unless his claim
to the refund or conpensati on has been
preferred in witing by himor on his
behal f -

: (a) to the railway admnistration
to which the animals or goods were
delivered to be carried by railway, or

: (b) to the railway admnistration
on whose railway the destination station
lies, or the |loss, destruction, damge
or deterioration occurred,

: within six nonths fromthe date of
the delivery of the animals or goods for
carriage by rail way:

: Provi ded t hat any i nformation
demanded or inquiry nmade in witing
from or any conplaint made in witing
to, any of the railway adm nistration
menti oned above by or on behalf of the
person wthin that said period of six
nmonths regarding the non-delivery or
delay in delivery of the animals or
goods wth particulars sufficient to
identify the consignnent of such animls
or goods shall, for the purposes of this
section, be deenmed to be a claimto the
refund or conpensation.”

Amendnent s. This section has been
inserted by Act 39 of 1961. The
corresponding old section was 77 which
ran as foll ows:
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Provisions of Section 80 also would be necessary and

relevant and need to be reproduced. Section 80 reads

t hus;
" 80. Application for conpensation. An
application to the Cains Tribunal for
conpensation for loss of the Iife of, or
personal injury to, a passenger or for
| oss, destruction, damage, deterioration
or non-delivery of aninmals or goods may
be nmade -
(a) if the passenger was, or the animals
or goods were, booked fromone station
to another on the railway of the sane
railway admnistration, agai nst that
rail way adm nistration;
(b) if the passenger was, or the animals
or goods were, booked, through over the
rail way of t wo or nor e rail way
adm ni strations agai nst the railway
adm nistration fromwhich the passenger
obtained his pass or purchased hi s
ticket or to which the animals or goods
were delivered for carriage, as the case
may be, or agai nst t he rail way
adm nistration on whose railway the
destination station lies, or the |oss,
injury, destructi on, damage or
deterioration occurred.™

10. Section 78-B of the Act of 1890 had been inserted

by Act 39 of 1961. The corresponding old section was
section 77 which provided for notification of the clains
to refund of overcharges and to conpensation for | oss.
Under this provision, a person was entitled to

conpensation for the 1oss of goods delivered to be
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carried, unless his claimhas been preferred in witing
to the "railway adm nistration” within six nonths. | t
does not make any di stinction bet ween rail way
adm nistrations to which goods were delivered to be
carried by the railway and the railway adm nistration on
whose railway the destination station lies, or the |oss,
destruction, damage or deterioration occurred as we find
it in section 78B. Even the proviso to section 77 uses
the expression "railway admnistration” only. Wher eas
section 80 clearly makes distinction between different
railway admnistrations. These provisions were under
consideration before the Division Bench in Kalinga
Textiles and even in Devkisan Vs Union of India and

Traders Syndicte Vs Union of India (supra).

11. I n the present case, adm ttedly al | t he
consi gnnent s were booked prior to 1.7.1990 and,
therefore, there is no dispute that the contracts
between the parties in all the cases took place prior to
this date and, therefore, all the cases are governed by
the Act of 1890. M Samant vehenently submitted that
the provisions wth which we are concerned in these
appeal s being procedural and do not create any kind of
substantive right and obligation between the parties,
provisions of Sections 106 and 107 of the Act of 1989

are attracted. In short, he submtted that t he
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provisions of sections 106 and 107 of the Act of 1989
have retrospective operation. I n support of this
subm ssion, he placed heavy reliance upon the judgnment
of Sudhiraj G Angur and others Vs. M Sanjeev and
ors, 2006 (1) SCC 141.

12. The Act of 1890 was anended by the Act of 39 of
1961 and section 77 therein was replaced wth effect
from1l.1.1962 by section 78-B. Section 78-B and the old
section 77 provide for notification of clains to refunds
of overcharges and to conpensation for | osses. Under
section 77 a person entitled to conpensation for the
loss was required to give notice in witing to the
"railway adm nistration” within six nonths fromthe date
of delivery of the goods for carriage by rail way. By
new section 78-B choice was given to the aggrieved
person to serve notice on any of the three railway
adm nistrations, nanmely, to the railway admnistration
to which the goods were delivered to be carried by
railway, or the railway adm nistration on whose rail way
the destination station lies or the |oss, destruction,
damage or deterioration occurred. Proviso to section
78-B provides that any conplaint made in witing to any
of the railway adm nistrations nentioned in clauses (a)
and (b) thereof by person within the period of six

nmonths be deened to be a claimto the conpensation. It
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is thus clear that by section 78-B the claimnt is given
choice/option to give notice to one of the railway
adm nistrations nentioned in clauses (a) and (b) of
section 78-B. The object of service of notice is
obvious, to enable the railway admnistration to nake an
enqui ry and investigate as to whether the | oss,
destruction etc was due to the plaintiff’s |latches or
due to wilful neglect of the railway or its servants or
due to theft or robbery conmtted by their servants and
to determine the claim and pay the conpensation
accordingly. This provision does not contenplate filing
of any suit/claimapplication before the appropriate
forum It provides that a person who has suffered a
loss can bring it to the notice of one of the railway
adm nistrations in witing as nmentioned in clauses (a)
and (b) of section 78-B and claim the conpensation
further expecting t he railway admnistration to
determine the |oss and pay the conpensation for which

one need not necessarily approach the court/tribunal.

13. As against this, section 80 provides for filing
of a suit for conpensation for loss , destruction,
damage, deterioration of goods delivered to the rail way
to be carried to the destination railway station. This
section clearly gives choice to the claimnt to

institute a suit against the railway admnistration
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where the goods were booked fromone station to another
on the railway of sane railway adm nistration, against
that railway admnistration or if goods were booked,
through over the railway of two or nore railway
adm ni strations, against the railway admnistration to
whi ch the goods were delivered for carriage, or against
t he railway admnistration on whose rail way t he
destination station Ilies, or t he | oss, injury,
destruction, danage or deterioration occurred. In
either case, a suit may be instituted in a court having
jurisdiction over the place at which goods wer e
delivered for carriage, as the case may be, or over the
place in which destination station lies or the |oss,
injury, destruction, damage or deterioration occurred.
This section does not nmake any reference to the notice
to be given before filing of the suit. A conjoint
reading of section 78-B and section 80 would, however,
show that a notice to t he concer ned rail way
adm ni stration is necessary for t he rail way
adm nistration to know and enquire and investigate as to
whet her the | oss, destruction etc occurred due to whose
fault and to determ ne the conpensation to be paid to
the clai mant. If the railway adm nistration does not
pay the conpensation as contenpl ated by section 78-B or
if pay less conpensation it nmay be open for the

conplainant to institute a suit as provided for under
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section 80 of the Act of 1890 either for conpensation or
for enhancenent of the conpensation awarded by the
rail way adm nistration, as the case may be. Keeping the
purport of both these provisions in view the subm ssion
will have to be examned whether a suit can be
instituted against a particular railway admnistration
even if the notice contenplated under section 78-B is

given to other railway adm nistration

14. The Division Bench in Kalinga Textiles had
exhaustively dealt wth the provisions contained in
section 77, section 80 as also the expression "railway
adm ni stration". The observations nade by the Division
Bench i n paragraphs 38,41, 45,46 and 47, may be necessary
and relevant to appreciate the subm ssions advanced by
the learned counsel for the parties. The rel evant

par agr aphs read thus:

"38. According to us, the provisions of
Section 77 of the Railways Act nust be
i ndependently exam ned and effect nust
be given to themas they are found in
t hat secti on. Section 80 of t he
Rai | ways Act nmay have relevance in
understanding which admnistration is

i abl e. However, Section 80 nust be
understood in the manner in which it
cane to be introduced in the Act. The

| egislative history of Section 80 as
al so the history of ownership and
adm nistration of the various major
railways in this country by the Union of
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I ndi a nust be renenbered for the purpose
of understanding the inport of each of
these sections. There was considerable
cont rover sy before 1890 over t he
liability of the various conpany-owned
and adm ni stered railways. Many conpany
railways were in the habit of inserting
a clause by which their liability was
restricted to their handling of the
goods and until they were travelling on
their lines. 1In spite of such a cl ause,
the contract of carriage was from one
station to another, which many tines
fell upon t he railway owned and
adm ni stered by another conpany. The
consignor or the consi gnee had not
al ways the nmeans to know where precisely
the |oss or damage occurred. In the
ci rcunst ances, various shades of opinion
were current in the decisions of the
different H gh Courts. Sone held that
the contracting railway was an agent of
the other admnistration over whose
rails the goods were ultimately carried
and delivered. Sone held that the other
adm nistration was an agent for and on
behalf of the contracting railway. The
liability was accordingly being fixed
either in the capacity of principal or

agent . In order to set at rest this
controversy, Section 80 cane to be
introduced in the Railways Act. The

provi sions of Section 80 are overriding
provi sions. That section opens with the
cl ause "Notw t hstanding anything in any

agr eenent, etc.”" This means t hat
what ever the contract of carriage, the
l[tability in damages is statutorily

fixed wunder the provisions of Section
80. Even if a clause of termnating the
liability of the <contracting railway
after the goods are handed over to the
other railway were to be introduced in
the contract, after 1890 the provisions
of Section 80 would override such a

contract. Undoubt edl vy, t he
adm ni stration of t he vari ous
conpany-rai l ways vest ed in vari ous
conpani es when t hat section was
i nt roduced. Each conpany-railway was a

separate railway admnistration in the
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eye of [|aw Each one of them was a
separate legal entity capable of suing
and being sued as such. This being the
pur pose for which section 80 was
introduced even today that section has
to serve the very purpose for which it
was enacted.”

"41. According to us, in the matter of
claim for damages, what is mainly
rel evant is the incident of these
damages. In other words, who is really
the contracting party and who is really
responsible to a claimant? The cl ai mant
no doubt deals primarily wth sone
portion of the railway which is known by
one of +the nanes given to the zona
rail ways. However, the definition of
the expression "railway admnistration”
bei ng an inclusive definition, it
appears to us that the Manager of any of
these railways always i ncl udes t he
Gover nnent . It may be noted that the
expression "railway" means a railway or
any portion of the railways. The entire
system of Indian railways should be
"rail way". as also any portion of it.
The expression "Manager of the rail way"
woul d nean the Manager of a particular
portion which may have been separated
for the purpose of adm ni strative

conveni ence. Even if there is a snal

unit which 1is also "railway", 1in the
smaller wunit would always include the
Gover nnent . The responsibility for

| oss, destruction etc. arises under the
I ndian Contract Act, as we have al ready
pointed out and not under the Indian

Rai lways Act. It is the Union of India
or the Government which is included in
al | the Managers representing t he

various portions of railways that is the
contracting party and that is ultimtely
responsi bl e for maki ng good the | oss due
to destruction or otherwise. This basic
fact, according to us, is the main
factor which nust be taken into account
in wunderstanding the function, propose
and sufficiency of notice under Section
77 of the Railways Act."
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" 45, The other two questions relate to
the service of notice on a particular
of ficer. On whom the notice should be
served is also a question open to
debat e. W have already pointed out
that in this appeal we are not deciding
the question whether a notice upon a
subordinate officer of a high rank but
not upon the Manager hinself is or is
not sufficient notice. The third
guestion is whether in the case of
through traffic each of the managers is
entitled to a notice or in the case of
rail ways owned and adm ni stered by the
Union of India, preferring of such a
claim to one of the Managers whose
railway has dealt with the consignnment
is sufficient conpliance with Section
77. So far as the last point is
concerned, we have al ready pointed out
t he purpose and the intention of Section
77. W have al so pointed out that today
nost of the major railways are owned and

adm nistered by the Union of India. It
is the Union of India that is ultimtely
responsi ble in damages. Wth this
background, if we look at the fact that
the railways are administered by the
Gover nnent we find that there is
not hi ng in the provi sions of t he

Rai | ways Act which gives each of the
zonal railways which is headed by a
Manager a separate | egal exi stence.
Neither the definition contained in
Section 3(6) nor any other provisions

seens to give an independent | egal
exi stence to such separate zona
rail ways. According to us, enphasis
nmust be laid on t he unity of
adm nistration and unity of ownership of
the railways. It may be that there are

certain functions to be perforned by the
Manager of a railway admnistration
which are laid down in the Act. For the
pur pose of carrying out those functions,
a Manager has to be provided for and the
fact that such a Manager is the head of
each section of the railways which is
styled as a zone does not give him any
separate |egal existence in the eye of
I aw. We do not think that each such
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zonal railway can sue or be sued in its
own nane. "

"46. A claimant, who ultimately nust
file a suit against the Union of India
for recovering his claim relating to
| oss or destruction during the course of
the consignnent being handled by the
State-owned and admnistered railway,

has to compl y with two di stinct
provi si ons. He nust prefer a claim
under Section 77 of the Railways Act and
he must again serve a notice under
Section 80 of the Code of G vil

Pr ocedur e. The purpose and function of
both these notices is nore or |ess
simlar. Section 77 is primrily meant
to make the railway adm nistration aware
of t he claim so t hat i medi at e
investigation is started. The notice
under Section 80 of the Code is also
meant to enable the GCovernnment to
consider whether the claimis just and
shoul d be conpounded. Both the sections
concei ve of t he possibility of
conmpoundi ng of just clainms and avoi dance
of unnecessary litigation. According to
us, therefore, two inportant concl usions
are now reached. One is that each zona

railway 1is not a separate legal entity
and the other is that the purpose and
functions of the notice under Section 77
of the Railways Act, as also Section 80
of the Code of Cvil procedure, are
primarily to avoid f raudul ent and
del ayed clains, and in the second pl ace,

to enabl e just clains being conpounded.”

"47. We have al so pointed out that so
far as the content of the notice under
section 77 of the Rai | ways Act is

concerned, it is now accepted as a
uniform role that notice has to be
liberally construed. Whet her t he
contents of a particular notice are
sufficient conpl i ance W th t he
provisions of Sec.77 may be, in the

facts and circunstances of each case, a
guestion to be decided independently.
However, the principle on which that
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guestion has to be deci ded appears to be
a settled one. |If that is the prinmary
purpose of Section 77 of the Railways
Act, we think that the service of notice
upon the Manager of any of the railways
whi ch have handl ed t he goods woul d serve
the purpose of Section 77 and would be
sufficient conpliance wth it. Si nce
all the railways are now owned an
adm nistered by the Governnent, the
Manager of any of those railways which
has dealt with the goods and gets enough
particulars fromthe claimant about the
nunber of the railway receipt, the
nature of the goods and the date of
booki ng etc. should be in a position to
know fromthe record of his own section
what has happened to the goods. I t
shoul d be possi bl e for him to
i mredi at el y communi cate with t he Manager
of other sections or zones on whose
rails the goods have also passed. A
notice to any of these Managers through
whose railway systenms the goods has
passed is a sufficient notice to the
Government which is admnistering al

these railways. Enphasis is laid upon
the Article "the" used before the
expression "railway adm nistration” in
Section 77. M. Tanbe for the appellants
argued that the intention is that the
particular railway which is responsible
nmust al one be served. |If nore than one
rail ways are sought to be nade |Iiable,
then each one of themnust be served
with a notice. W think that the only
import of the expression "the railway
adm ni stration"” used in Section 77 is to
point out to the clainmant that he nust
serve a notice upon that railway which
has handl ed the goods. Any portion of a
railway is also "railway" according to
the definition contained in Section
3(4). Therefore, the reference in
Section 77 is only neant to enphasise
the fact that the notice nmust go out to
sone railway which has actually dealt
with the goods and not to others. I n
this approach, we do not think that
Section 80 of the Railways Act either
furni shes a clue or control s t he
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i nterpretation. Section 80 is an
i ndependent provision made to point out
the statutory liability irrespective of
a contract."

15. The  Suprene Court in Jetmull Bhoj r aj V.
DHRailway, AR 1962 SC 1879 points out that in
enacting section 77 the intention of the |egislature
must have been to afford only a protection to the
railway admnistration against fraud and not to prove a
means for depriving the consignors of their legitimte
clainms for conpensation for the |oss of or danage caused
to their consignnments during the course of transit on
the railways. They, therefore, pointed out that bearing
this object in mnd, the provisions of Section 77 should
be liberally construed. The Suprenme Court further says
that the purpose or the object of section 77 being to
make the railway adm nistration aware of the claim so
that stale and fraudulent clainms may not be | odged
against it. In Prenprakash GQupta Vs. Union of India,
AIR 1977 Al |l ahabd 482, the |earned Single Judge, after
considering section 78-B which replaced old section 77,
observed that section 78-B which replaced the old
section 77 gives the choice to the aggrieved person to
serve a notice on any one of the three railway

adm ni strations contenplated in clauses (a) and (b) of
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section 78-B. In yet another judgnent, nanely Firm
Deoki shan Vs. Union of India, AIR 1966 All. 16 the
very sanme Hi gh Court took a simlar viewthat a notice
to one of the railways neets the requirenent of section
77. The Suprenme Court in N ranjanlal Vs. Uni on of
India, 1968 (3) SCR 415 while dealing with the
provisions of section 77 held that the requirenment of
conpliance with the ternms of section 77 should be
liberally construed as the object of notice was only to
enable the railway adm nistration to make an enquiry and
investigate into the cause of I|oss of the goods,
consigned to it. |In Traders Syndicate Vs. Uni on of
India, AIR 1983 Calcutta 337, the | earned Single Judge,
after considering the provisions of section 78-B, held
that service of notice under section 78-B on one of the

two railway adm nistrations is sufficient under the said

provi si on.

16. M  Samant, |earned counsel, for the respondents,
however, invited ny attention to the provisions of the
old section 77 which was in force till Septenber, 1961

and submtted that a person who cl ai ns conpensation for
the loss of goods was required to prefer his claim in
witing to the "railway adm nistration”. He submtted
that there was no reference to any particular railway

adm ni strati on. There existed nore than four zonals
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railway admnistration in 1961 when it was found
necessary to anend section 77 and accordingly new
section 78-B was introduced. Under section 77 no
distinction was nade between two or nore railway
adm ni strations, whereas section 78B, according to
M. Samant, nakes clear distinction between different
railway admnistrations, and therefore, notice under
section 78-B to the railway adm nistration is necessary
agai nst whom claimnt desires to proceed. In other
words, notice to the railway adm ni stration agai nst whom
one desires to proceed is nmade nandatory and in the
absence thereof the claimshould fail. He submtted
that the law |aid down by the Division Bench in Kalinga
Textiles would, therefore, not apply to the facts of the
present case. In that case the court was dealing wth

old section 77.

17. It is true that section 77 was replaced by
section 78-B and it cane into force on 1st January,
1962. A plain reading of both the provisions would show
that there is no difference between the two provisions
except specifying that notice to one of the railway
adm nistrations contenplated in clauses (a) and (b) of
section 78-B should be given. It does not state that a
notice should be given to one railway admnistration

which 1is responsible for the | oss, destruction, danage
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or deterioration of goods delivered to be so carried.
The provisions of section 78-B nust be independently
exam ned and effect nmust be given to themas they are
found in that section. There is nothing in this
provision or any other provisions of the Railways Act
whi ch give each of the zonal railways which is headed by
a General Mnager, a separate |egal existence, as
observed by the D vision Bench in Kalinga Textiles.
Nei ther the definition contained in section 3(6) nor any
other provision seens to give an independent |[egal
exi stence to separate zonal rail ways. Each zonal
railway, therefore, need not be sued in its own nane.
The only i mport of t he expression "rail way
adm nistration” wused in section 78-Bis to point out to
the claimant that he nust serve a notice upon that
railway which has handl ed the goods. Any portion of a
railway is also "railway" according to the definition
contained in section 3(4). Therefore, what is necessary
is only that a notice nust go out to one of the rail ways
which had actually dealt with the goods and not to

ot hers.

18. The Statenent of (bjects and Reasons of the Act
39 of 1961 would show that the Railway Freight Structure
Enquiry Comm ttee had recommended t hat t he

responsibility of the railways in India as carriers of
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ani mal s and goods, which is at present that of a bail ee,
should be changed to that of a common carrier. After a
careful and detailed exam nation of the question the
Gover nnent deci ded to accept t he Commttee’s
recommendation and accordingly replaced section 77 by
section 78-B. By introducing section 78-B the railways
were given greater responsibility making themliable for
loss or injury to the consignnment in all cases arising
when they are in the course of transit. 1In short by
inserting section 78-B it was made clear that in the
case of through booking of consignnments over an |ndian
Rai | way and a Foreign Railway, the responsibility of the
Indian railway as a common carrier would extent only
over that portion of the carriage which is over the
I ndi an Railway. This was nade clear in the Statenent of
bj ects and Reasons when the amendnent by the Act 39 of

1961 was nmde.

19. By replacing section 77 by section 78-B of the
Act of 1890 a conpl exion of both these sections, in ny
opinion, did not change and in view thereof the
interpretation nade by the Division Bench on the
| anguage of section 77, in Kalinga Textiles, would apply
with equal force to section 78-B. |, therefore, hold
that even if there was no notice to the Central Railway

the clainms would not fail. In other words, notice to
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other railway neets the requirenent of section 78-B and
that there 1is sufficient conpliance of the provisions
contained in section 78-B of the Act of 1890. The
judgnments relied upon by M. Sanmant are of no avail to
the appellants in view of the observations made in the

f oregoi ng par agr aphs.

20. The next subm ssion of M Samant, |earned counsel
for the railway that even if a notice under section 78-B
to the Central Railway in the instant appeals is held to
be not necessary, the said provisions being procedural
in character, the provisions contained in sections 106
and 107 of the Act of 1989 are attracted and since no
noti ce under those provisions to the Central Railway was
given by the claimants the decree is liable to be set

asi de.

21. The new Rai |l ways Act, 1989 repl aced the old Indian
Rai | ways Act, 1890 and it came into force from1.7.1990.
Sections 106 and 107 of the Act of 1989 correspond with
section 78-B of the Act of 1890. The difference nade in
t he | anguage of these sections is clear. Under sections
106 and 107 that a a notice is made nmandatory to one of
the three railway adm nistrations nentioned in clauses
(a) and (b) of Section 106. Under sub-section (2) of

section 106, any information demanded or enquiry nade in
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witing from or any conplaint made in witing to, any
of the railway adm nistrations nentioned in sub-section
(1)(a) and (b) is deened to be a notice of claim for
conpensati on. Simlarly, under sub-section (3) of
section 106, a person shall not be entitled to a refund
of an overcharge in respect of goods carried by rail way
unl ess a notice thereof has been served by himor on his
behalf to the railway admnistration to which the
overcharge has been paid, within the tinme specified
t hereunder. Section 107 of the Act of 1989 provides for
an application to be filed for conpensation for | oss,
destruction, danage, deterioration or nondelivery of

goods against the railway admnistration "on whom a
notice wunder section 106 has been served". A conjoint
reading of sections 106 and 107 woul d thus show that a
notice is made rmandatory and an application for
conpensation is also required to be filed "only" against
the railway admnistration on whom a notice under
section 106 has been served. M Samant, |earned counsel
for the Railways, submtted that the provisions of
sections 106 and 107 of the Act of 1989 bei ng procedural
in character, have reprospective application and are,
therefore, attracted in the present case and since

admttedly no notice to the Central Railway was given

the clai magainst the Railways should fail.
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22. Admttedly, the STC had filed the suits agai nst
the Union of India in this court which were subsequently
transferred to the Tribunal after the sanme was
established on 8.11.1989. There is no dispute that, the
notices under section 78-B of the Act of 1890 were
served on South East Railway, Eastern Railway and North
Frontier Railway. The destination stations in all these
cases are on one or two of these railways. 1In all these
cases, the goods were despat ched through Centra
Rai | way, from New Mul und Station, Munbai. Al the suits
were instituted after section 77 was replaced by section
78-B by anending Act 39 of 1961. It is against this
backdrop I would now |li ke to consider the subm ssions of

M Samant, | earned counsel for the Railways.

23. Even assum ng the correctness of the contention
that a purely procedural anmendnent should ordinarily be
construed to be retrospective, it cannot be said that
the anendnent in the present case was purely procedural
and hence retrospective in operation. A plain reading
of section 107 clearly denponstrate that a substantive
l[itability is inposed on the claimant to nmke an
application for conpensation for |oss, destruction,
damage, deterioration and nondelivery of goods to the
railway admnistration on whoma notice under section

106 has been served. Such provision did not exist in
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the Act of 1890. That itself is an indication that such
was not the condition precedent for nmaking an
application for conpensation or under the Act of 1890 a
notice to the railway adm nistration against whom an
application for conpensation was filed, was not
necessary. Section 107 is thus a substantive provision
which obligates the clainmant to proceed only against
such railway admnistration on whom a notice under
section 106 has been served. The suits or claim
applications filed before the Act of 1989 was brought
into force, would not fail in view of the fact that such
provision was not in existence in the Act of 1890.
Moreover, there is no provision, express or inplied, in
the Act of 1989 giving retrospective effect to the
provisions to all or any of the provisions therein and
in particular sections 106 and 107 thereof. The
provisions in the provisions whether procedural or
ot herwi se, cannot be given retrospective effect, unless
so expressed in the Act, which take away the rights of
parties to the litigations who were entitled to enjoy or
to maintain their litigations based on the provisions
then in existence. |If the Act of 1989 is held to be
retrospective in operation, it woul d anount to
relegislating the provisions of the Act of 1890 and in
particular section 78-B therein by adding words which

are not to be found in the said Act either expressly or
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by necessary intendnent and it would anbunt to doing
violence wth the spirit of the Act of 1890. It nay be
borne in mnd that the Act of 1989 is not the anending
Act but it is a new legislation which repealed the Act
of 1890. The judgnent in Sudhir G Angur and ors Vs.
M Sanjiv and ors, 2006(1) SCC 141 relied upon by M
Samant, is of no avail to the appellants. In that case,
the question of determning the jurisdiction of the
court was under consideration and it was held that the
Court is bound to take notice of the change in law and
is bound to adm nister the law as it was when the suit
came up for hearing. |If the Court has jurisdiction to
draw a suit when it conmes for disposal it then cannot
refuse to assune jurisdiction by reason of the fact that
it had no jurisdiction to entertain it at the time of
institution of the suit. This ratio would not help the
appellants at all in viewof the peculiar facts and
circunstances of the case | have cone across in the
present case. For the selfsane reason the judgnent
relied upon by M Samant in Shiv Bhagwan Mti Ram
Saraoji Vs Onkarmal |shar Dass, 1951 VOL LIV The Bonbay
Law Reporters page 330 is also of no avail to the
appellants. In the circunstances, the subm ssions of M
Samant that the provisions of sections 106and 107 of the
Act of 1989 apply and since notice under section 107 was

not served to the Central Railway, the suits should
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fail, nust be rejected.
24. That takes ne to the last subnmission of M.
Sanmant . In sone of the cases, the sane Tribunal has

awarded six percent interest and in sone nine percent
i nterest. | do not see any logic or justification in
maki ng distinction while awardi ng interest. The
Tri bunal ought to have nmaintained uniformty in awardi ng
the interest on the <claim anmount. This Court in
Maharashtra State Electricity Board Vs. Union of India,
2005 (1) M. L.J.165 in simlar circunstances, granted
Six percent interest. Hence, | pass the follow ng

order:

(1) Al Appeals in which 9% interest has been awarded,
nanely, F.A. Nos.130/03, 132/03, 943/04, 1839/06, 670/ 05,
671/ 05, 672/05, 673/05, 674/05, 676/ 05, 677/05, 678/05,
679/ 05, 680/05, 1840/06, stand partly allowed. The rate
of interest in all these Appeals stand reduced to 6%
p.a.to be paid fromthe date of filing of the claim
appl i cati ons. Wil e all owi ng respondent no. 1- Assurance
Conmpany to withdraw the amount of conpensation that has
al r eady been deposited by t he appel | ant s, t he
difference, if any, due to reduction of the rate of
interest, be deducted and it may be refunded to the

appel lants. Insofar as other appeals are concerned, the
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decrees against other Railways, that is, North East
Frontier Railway, South East Rai | way and Eastern
Rai | way, are set aside. The decrees against the Central
Railway in all these appeals stand confirned. Al the
appeal s accordingly stand partly allowed in t he
aforesaid terns. The decrees in all these appeals be

drawn up accordingly.

M  Samant, |earned counsel for the appellants,
prayed for stay of this judgnent for a period of 16

weeks so as to enable the appellants to take up the

matters in appeal before the Suprene Court. | am
inclined to grant the stay, as prayed for. O der
accordingly. The respondents shall not wthdraw the

anount, which has been deposited by the appellants, for

a period of sixteen weeks fromtoday.

(D. B. BHOSALE, J.)
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