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DATE OF RESERVATI ON OF JUDGMVENT : 21st July 2005

DATE OF PRONOUNCEMENT OF JUDGMENT : 12th August
2005

JUDGMVENT : (Per H. L.CGokhale, J.)

1. This wit petition invoking Articles 14
and 226 of the Constitution of India seeks to
challenge the Notification dated 1st June 2004
issued by respondent Nos.1 and 2 appointing
respondent No.8 as the Public Prosecutor for the
District of Pune for a period of 3 years. The
Notification is sought to be challenged as being

in breach of Section 24 of the Code of Crim nal
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Procedure which contains the provision for the

appoi ntment of Public Prosecutors in the Districts

under sub-sections (3), (4) and (5) thereof.

2. The petitioner has been working as a Law
Oficer for the State in Pune District right from
1986. Presently, she is working as Additional
Publ i c Pr osecut or. Respondent No.1 to this
petition is the State of Maharashtra, respondent
No.2 is the Principal Secretary, Law and Judiciary
Departnment, respondent No.3 is the Mnister for
Law and Justice, respondent No.4 is the Mnister
for State of Law and respondent No.5 is the
Advocate General. Respondent Nos.6 and 7 are the
t hen Cabi net M nister of Law and Judiciary and the
M ni st er for State, Law and Judi ci ary,
respectively when the inpugned Notification was
i ssued. Respondent No.9 to the petition is the

District Magistrate and Col |l ector of Pune.

3. Before we deal with the subm ssions of the
petitioner as well as that of the State of
Maharashtra and respondent No. 8, it wll Dbe

desirable to refer to the relevant provisions of
the Code of Crimnal Procedure ( "C.P.C." for
short). As stated above, we are concerned wth

Section 24 of O.P.C. This section, as existing
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in the Central Statute after the anmendnent wth

effect from 18.12.1978, reads as foll ows: -

24. Public Prosecutors

(1) For every Hgh Court, the Centra
Governnent or the State Governnent shall,
after consultation wth the H gh Court,
appoint a Public Prosecutor and may al so
appoint one or nore Additional Public
Prosecutors, for conducting in such court,
any prosecuti on, appeal or ot her
proceedi ng on behalf of the Centr al
Governnent or State Government, as the

case may be.

(2) The Central Governnent may appoi nt one
or nore Public Prosecutors, for the
pur pose of conducting any case or class of

cases in any district, or local area.

(3) For every district, the State
Gover nnent shal | appoi nt a Publ i c
Prosecutor and may al so appoint one or
nore Additional Public Prosecutors for the

district:
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PROVI DED that the Public Prosecutor or

Addi tional Public Prosecutor appointed for
one district may be appointed also to be a
Public Prosecutor or an Additional Public
Prosecutor, as the case may be, for

anot her district.

(4) The District Magistrate shall, in
consultation wth the Sessi ons Judge,
prepare a panel of nanes of persons, who
are, in his opinion fit to be appointed as
Public Prosecutor or Additional Public

Prosecutors for the district.

(5 No person shall be appointed by the
State Governnent as the Public Prosecutor
or Additional Public Prosecutor for the
district unless his nane appears in the
panel of names prepared by the District

Magi strate under sub-section (4).

(6) Notwi thstandi ng anything contained in
sub-section (5), where in a State there
exists a regular Cadre of Prosecuting
Oficers, the State Gover nnment shal

appoi nt a Publ i c Prosecutor or an

Addi tional Public Prosecutor only from
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anong the persons constituting such Cadre:

PROVI DED t hat where, in the opinion of the
State Governnment, no suitable person is
avai |l abl e in such Cadre for such
appoi ntment that government nay appoint a
person as Public Prosecutor or Additional
Public Prosecutor, as the case my Dbe,
from the panel of nanmes prepared by the

District Magistrate under sub-section (4).

(7) A person shall be eligible to be
appointed as a Public Prosecutor or an
Addi ti onal Public Prosecut or under
sub-section (1) or sub-section (2) or
sub-section (3) or sub-section (6), only
if he has been in practice as an advocate

for not | ess than seven years.

(8 The Central Governnent or the State
Government nmay appoint, for the purposes
of any case or class of cases, a person
who has been in practice as an advocate
for not less than ten years as a Speci al

Publ i ¢ Prosecutor.

(9) For the purposes of sub-section (7)
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and sub-section (8), the period during

which a person has been in practice as a
pl eader, or has rendered (whether before
or after the comencenent of this Code)
service as a Public Prosecutor or as an
Addi tional Public Prosecutor or Assistant
Public Prosecutor or other Prosecuting
O ficer, by whatever nane called, shall be
deened to be the period during which such
per son has been in practice as an

advocat e.

As far as the State of Mharashtra is concerned,
sub-sections (1) and (4) of Section 24 were
anended with effect from 20th My 1981. In
sub-section (1) the words "after consultation with
the Hgh Court” were deleted and in sub-section
(4) the words "in consultation with the Sessions
Judge"” were substituted by the followi ng words "
with the approval of the State Governnent"”. Since
we are concerned with the appointnment of a Public
Pr osecut or for a district by t he State

Government, sub-sections (3), (4) and (5) are
rel evant for our purpose. The anended sub-section
(4) now reads as follows for the State of

Mahar ashtr a with effect from 20.5.1981: -
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"The District Magistrate shall, with the

approval of the State Governnent, prepare
a panel of names of persons who are in his
opinion fit to be appointed as Public
Prosecutor or Additional Public Prosecutor

for the district."

4. The principal grievance of the petitioner
is that sub-section (4) has not been followed
i nasmuch as the sub-section requires the D strict
Magi strate to prepare a panel of nanes who, in his
opinion, are fit to be appointed as Publ i c
Prosecutors. It is contended that the sub-section
inplies a short-listing of such persons. It also
requires that the persons to be placed in the
panel have to be fit for being appointed as Public
Prosecutors. It is submtted that even though the

wor ds in consultation with the Sessions Judge"
are now deleted fromthis sub-section, inasnuch as
fitness for being appointed as Public Prosecutor
is t he mat eri al requirenent, the District
Magi strate is expected to consult the Sessions
Judge of the District who would be in the best
know of such fit per sons. As against this
submi ssion of the petitioner, the contention of

the respondents is that after the amendnent of the

section, it is not mandatory to have a
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consul tation with the Sessi ons Judge. The

District Magistrate has to prepare a panel of fit
per sons. The fitness, which is contenplated in
this sub-section, is sane as the eligibility under

Rul e 11 of the Mahar ashtr a Law Oficers

( Appoi nt nent , Condi ti on of Service and
Renuner at i on) Rul es, 1984. These rules are
specifically i nvoked in t he i npugned or der

appointing respondent No.8 apart from Section
24(3) of Cr.P.C. and that the District Magistrate
has tested the eligibility of the per sons
concerned. Although not mandatorily required, yet
he has <consulted the Sessions Judge and thus,

there is no breach of Section 24(4) of C.P.C

5. (a) In the petitionit is stated that
after the advertisenent for the concerned post was
issued by the District Magistrate, the petitioner
made t he necessary application giving her
supporting docunents. After comng to know about
the appointnment of respondent No.8 to this post,
she wote to the District Magistrate seeking
certain informati on under the Maharashtra Right to
Information Act. She had raised three questions
and she did receive reply to those three questions
fromthe District Magistrate. The three questions

and the answers received were as follows: -
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(1) Firstly, whether the report was sought
from the District Judge regarding scrutiny of
applications for preparing the panel as per the
Notification of Novenber 2003. Answer to this was

Yes.

(i) The second question was as to whether the
said reports were sent to the Governnent along
with the panel and the answer received was Yes.
The reports of the Hon'ble District Judge were
sent to the Governnent, Law and Judi ci ary

Depart nment .

(riti) The third question was as to how many
applications out of the applications received in
this connection were sent to the Governnment and
the answer to this question was that the District
Coll ector had received 25 applications for the
post of Public Prosecutor, Pune and Baramati and
all those applications were forwarded to the

Gover nnent .

(b). Anot her Governnent decision dated 15th
Decenber 2003 is also annexed to the petition
constituting a conmttee of two persons viz. the

Advocate General of the State and the Princi pal
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Secretary, Law and Judiciary to scrutinise all the

applications received for the post of Law Oficers
in the State and to prepare a list and forward the
sanme through the Hon’ble Mnister for State of Law
and Judiciary and then the Mnister of Law and
Judiciary to the Chief Mnister for the final
deci si on. One of the subm ssions raised in the
petition is that the papers were not sent to the
Mnister for State of Law and Judiciary contrary

to this Governnent deci sion

6. Before we deal with the rival subm ssions,
it wll be advisable to refer to some of the
rel evant judgenents. As far as the nature of this
office and its inportance is concerned, the sane
has been enphasi zed in paragraphs 71 to 78 in the
judgnment rendered in the case of State of U P. &
anr. vs. Johri Mal reported in (2004) 4 SCC 714.
It has been enphasi zed therein that the District
Government Counsel are not only officers of the
Court but they also represent the State. The
Court reposes a great confidence in themand their
opinion carries great weight. They are supposed
to render independent, fearless and non-parti al
views before the Court irrespective of the result
of the litigation. They are supposed to perform

statutory duties independently having regard to
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vari ous provi si ons in t he Cr.P.C and

particularly Section 320 thereof. They play a
significant role in order to increase certainty of
conviction in genuine cases. They represent
interest of the general public before a Court of
I aw. They nust, therefore, have character,
conpetence, sufficient experience and also a
standing at the bar. It is, therefore, necessary
to enploy neritorious and conpetent persons in
this high office. This was enphasized earlier in
State of U P. & ors. vs. U. P. State Law
Oficers Association & ors. reported in (1994) 2
SCC 204. In para-18 of the judgnment the Apex
Court observed that the node of appointnment of
| awyers for the public bodies could be either by
an open invitation to the lawers to conpete for
the post or by inviting the best persons avail abl e
al though they may not have applied for the post.
Thereafter the Court observed "Watever the nethod
adopted, it nust be shown that the search for the
nmeritorious was undertaken and the appointnents
were nade only on the basis of the nmerit and not

for any other consideration.

7. The Public Prosecutors are holders of
public offices and they have a public duty to

perform Thus, a public elenent 1is involved
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therein. In the case of Mundrika Prasad Singh vs.

State of Bihar reported in (1979) 4 SCC 701, the
nature of appointnent of Governnent Pl eaders cane
up for <consideration and it was held that the
office of a Governnment Pleader, as defined under
Section 2(7) of the Code of Civil Procedure, is a
public office. |In para-15 of that judgnent, the
Apex Court referred with approval to a judgnment of
a Division Bench of Madras High Court in the case
of Ramachandran vs. Alagiriswam reported in AIR
1961 Madras 450 and then observed as foll ows: -

" A CGovernnent Pleader is nore than
an advocate for alitigant. He holds a
public office. We recall with approval
the observations a Division Bench of the
Madras Hi gh Court made in Ranthandran v.
Al agiriswam and regard the view there,

expressed in the Bi har set up.

the duties of the Governnent Pl eader,
Madras are duties of a public nature.
Besi des, as already explained the public
are genuinely concerned with the manner in
whi ch Governnent Pl eader discharges his
duties because, if he handles his cases

badly, they have ultimately to foot the
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bill.

| consider that the nost useful test to be
applied to determne the question is that
laid down by Erle, J. in (1851) 17 B
149. The three criteria are, source of
the office, the tenure and the duties. |
have applied that test and I am of opinion
that the conclusion that the office is a

public office is irresistible. "

Simlarly in the case of Mukul Dalal vs. Union of
India reported in (1988) 3 SCC 144 it was observed
by the Apex Court in paras 6 and 9 thereof that
the office of the public prosecutor is a public
office and that the prinmacy given to the Public
Prosecutor under the schene of C.P.C has a

soci al purpose.

8. The above observations in Mindrika Prasad
Singh’s case (supra) (per Krishna lyer, J.) were
guoted with approval in the case of Kumari
Shrilekha Vidyarthi & ors. vs. State of UP. &
ors. reported in (1991) 1 SCC 212 The
Government of U P. had termi nated the appoi nt nment
of all Governnent Pleaders (Cvil, Cimnal and

Revenue) in all the districts of the State
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sonetinmes in February 1990 and that decision was

under challenge in Shrilekha Vidyarthi’s case
(supra). Thus, inportance of the office of the
Public Prosecutor and that it is a public office
has cone to be laid dowmm in judgnents after
j udgnent s. It is in this background that we have
to look to the provisions contained in Section 23

of Cr.P.C.

9. In Mindrika Prasad Singh’s case (supra),
the Governnent Pleader for the District of Patna
had chal | enged the Governnent’s directives to nake
over the land acquisition matters to one of the
Assi stant Governnent Pleaders. The petition was
di sm ssed by the Patna H gh Court and so was the
Speci al Leave Petition by the Apex Court.
However, while dism ssing the SLP the Apex Court
noted wth approval that the Governnent of Bihar
was appointing the Governnment | awyers after
consultation wth the District Judge. In Para-14

the Court observed as foll ows: -

"14. It is heartening to notice that the
Bi har Government appoints these |awers
after consultation with the District
Judge. It is in the best interest of the

State that it should engage conpetent
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lawyers wi thout  hunting for political

parti sans regardl ess of capability.
Public of fices - and Gover nnent
Pl eadership 1is one - shall not succunb to
Tammany Hall or subtler spoils system if
purity in public office is a desideratum
After all, the State is expected to fight
and wn its cases and sheer patronage is
m suse of power. One effective method of
achieving this object is to act on the
advice of the District Judge regardi ng the
choice  of Gover nent Pl eaders. "

(Enmphasi s suppl i ed)

10. The judgnent of the Apex Court in the case
of Harpal Singh Chauhan & ors. vs. State of U P.
reported in (1993) 3 SCC 552 is quite instructive
for our purpose. |In that matter, the appellants
were working as Public Prosecutors in the District
of Moradabad, U.P. The District Judge had
recommended their extension but the District
Magi strate, after receiving reconmendation of the
District Judge, did not recomend those nanes
saying that on an inquiry at his level, their
reputation, professional work, behavi our and
conduct was not found in accordance with public

i nterest. The State Government rejected the
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ext ensi on. The State Governnment had relied upon

t he provi si ons of u. P. Gover nnent Legal
Remenbrancer’s Manual which contains the detailed
provisions wth regard to initial appointnent,
extension and renewal of Law Oficers. The Apex
Court held that the procedure prescribed in the
Manual to the extent it is not in conflict wth
the provisions of Section 24 shall be deened to be
suppl ementing the statutory provisions. The Court
further held that the procedure prescribed under
Section 24 was not followed by the D strict
Magi strate and the records could not show that any
panel as required by Section 24(4) was prepared by
the District Magistrate in consultation with the
District and Sessions Judge. |In paras 18 and 19,
the Court held that there was patent infraction of
the statutory provisions and that there was no
effective or real consultation between the
Sessions Judge and the District Magistrate. The
SLP was, therefore, allowed and the D strict
Magi strate was directed to performhis duty in
accordance wth Section 24 of the Cr.P.C What
the Apex Court has observed in para-11 is
instructive for our purpose which reads as
follows: -

" 11. The Code prescribes the procedure

for appointnent of Public Prosecutor and
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Addi tional Public Prosecutor, for the High

Court and the District Courts by the State
Governnent. The franers of the Code, were
conscious of the fact, that the Public
Pr osecut or and the Additional Public
Prosecutor have an inportant role, while
prosecuting, on behalf of the State,
accused person, who are alleged to have
conmitted one or the other offence.
Because of that, provisions have been nmade
for their selection in the Code. It is
for the Sessions Judge to assess the merit
and professional conduct of the persons
recomrended for such appointnments and the
District Magistrate to express his opinion
on the suitability of per sons SO
recomrended, from the admi ni strative point
of view Sub-section (5) of Section 24
provi des that no person shall be appointed
by the State Governnent as the Public
Prosecutor or as an Additional Public
Prosecutor "unless his name appears in the
panel of names prepared by the District
Magi strate under sub-section (4)". The
aforesaid section requires an effective
and real consultation between the Sessions

Judge and the District Mugistrate, about
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the nerit and suitability of person to be

appointed as Public Prosecutor or as an
Addi tional Public Prosecutor. That is why
it requires, a panel of names of persons,
to be prepared by the District Magistrate
in consultation with the Sessions Judge.
The sane is the position so far the Manual
i s concerned. It enunmerates in detail,
how for purpose of initial appointnent,
extension or renewal, the District Judge
who is also the Sessions Judge, is to give
his estimate of the quality of the work of
the Counsel fromthe judicial standpoint
and the District Oficer i.e. t he
District Magistrate is to report about the
suitability of such per son, from

adm ni strative point of view

(Enmphasi s suppl i ed)

11. Then we cone to the judgnment in the case
of State of UP. & anr. vs. Johri Ml reported
in (2004) 4 SCC 714. In this mtter, the
r espondent who was working as a District
Governnment Counsel (Crimnal) at Merat in U P.
was declined renewal. In a wit petition filed
before the Allahabad H gh Court, he contended that

the denial was contrary to the recommendati on of
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the District Judge and District Mgistrate. The

Governnment of U P. failed to file a reply and the
Al | ahabad H gh Court allowed the petition. 1In the
SLP, it was pointed out to the Apex Court that the
facts were to the contrary and that such a
recommendati on had not been nade by the District
Judge. The Apex Court allowed the appeal in view
of these facts but what it observed on various
| egal aspects is material for our purpose. It is
relevant to note that by the tine this matter cane
to be decided, the State of U P. had anended
Section 24 of Cr.P.C. and deleted the requirenent
to consult the High Court in appointnent of Public
Prosecutors for the Hi gh Court as contained in
sub-section (1). The State of U P. del et ed
sub-sections (4), (5) and (6) altogether wth
effect from 16.2.1991. Thus, the renewal of term
of District Government Counsel was to be governed
by the Legal Renenbrancer’s Manual. Yet the Court
observed enphasizing the consultation wth the

District Judge in paras 85 and 86 as follows: -

" 85. The age-old tradition on the part
of the State in appointing the District
Government Counsel on the basis of the
recomrendations of the District Collector

in consultation with the District Judge is
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based on certain principles. Wereas the

District Judge is supposed to know the
merit, conmpetence and capability of the
| awyers concerned for discharging their
duti es, the District Magi strate is
supposed to know their conduct outside the
court vis-a-vis the victinms of offences,
public officers, wtnesses, etc. The
District Magistrate is also supposed to
know about the conduct of the Government

Counsel as also their integrity.

86. W are also pained to see that the
State of Utar Pradesh alone had anended
sub-section (1) of Section 24 and del eted
sub-sections (4), (5) and (6) of Section
24 of the Code of Crimnal Procedure.
Evidently, the said legislative step had
been taken to overcone the decision of
this Court in Kumari Shril ekha Vidyarthi.
W do not see any rationale in the said
action. The | earned counsel appearing

for the State, when questioned, submtted
that such a step had been taken having
regard to the fact that exhaustive
provisions are laid dowmn in the Legal

Renmenbrancer’s Manual which is a conplete
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code in itself: W see no force in the

sai d submi ssion as a Ilaw cannot be
substituted by executive instructions
which may be subjected to admnistrative
vagaries. The executive instructions can

be amended, altered or withdrawn at the
whi ns and caprice of the executive for the
party in power. Executive instructions,
it is beyond any cavil, do not carry the

sane status as of a statute.

(Enmphasi s suppl i ed)

Utimately, it again enphasized the dicta in
Mundrika Prasad Singh's case (supra) as regards
the necessity to consult the District Judge and
giving primacy to his opinion. |In para-87, the

Court observed as follows: -

" 87. The State should bear in mnd the
dicta of this Court in Mindrika Prasad
Singh as regards the necessity to consult
t he District Judge. Wi | e maki ng
appoi nt ment s of District Gover nnent

Counsel, therefore, the State should give
primacy to the opinion of the District
Judge. Such a course of action would

denonstrate fairness and reasonabl eness of
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action and, furthernore, to a | arge extent

the action of the State would not be
dubbed as politically not i vat ed or
ot herw se arbitrary. As noti ced
herei nbefore, there also does not exist
any rationale behind deletion of the
provision relating to consultation wth
t he Hi gh Court in t he mat t er of
appoi ntnment of the Public Prosecutors in
the Hi gh Court. The said provision being
a salutary one, it is expected that the
State of U P. either would suitably amend
the same or despite deletion shall consult
the Hgh Court with a view to ensure
fairness in action. "

(Enmphasi s suppl i ed)

An affidavit in reply has been filed by

M. L.B. Bedi skar, Desk O ficer, Law and

Judiciary Departnent, Mantral aya, Minbai. It 1is

District

in para-8 of this reply that the District
Pune forwarded his recomendations to the

Magi strate by his conmunication dated

20/ 24. 3. 2004. The District Magistrate concurred

hi s opi ni on and recommendat i ons and

thereafter has sent the panel of names along with

a detailed conparative chart and the set of
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applications to the State Governnent. It is

denied that the District Magistrate did not apply
his mnd and nmerely forwarded the recomrendati ons.
It is stated that he scrutinised the antecedents
of the candidates and sent the application for
comments and recomendations to the District Judge

and then sought his coments.

13. Thereafter it is stated in para-12 of this
reply that by subsequent Governnent Resolution
dated 15.12.2003 (and not 22.7.2003 as clainmed by
the petitioner) Governnment appointed the Advocate
CGeneral and the Principal Secretary to scrutinise
the list forwarded by the District Magistrate. As
regards the Mnister for State of Law not signing
the papers, it is stated in para-17 that he was on
t our. It is thus stated that the decision dated
15th Decenber 2003 constituting a two-nenber
Commttee to scrutinise the applications and then
to route themthrough the Mnister for State of
Law, the Law Mnister and the Chief Mnister is

f ol | owed.

14. M . Kadam | ear ned Advocat e Gener al
submtted that the i mpugned order appointing
respondent No.8 as Public Prosecutor was a

conposite order appointing him as District
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Gover nnent Pl eader under Rule 13 of t he

Maharashtra Law Oficers Rule, 1984. He nmade
avai l able to us the Governnent File containing the
recommendat i ons of District Magi strat e, t he
opinion of the District Judge, the note of further
scrutiny by the then Advocate General and the Law
Secretary and the final decision by the Law
M nister and the Chief Mnister. The petitioner
has filed a separate G vil Application bearing
No. 983 of 2005 for producti on and gi ving
i nspection of the recomrendations of the District
Judge. As stated above, the File was nmade
avai l able for our perusal. M.Anturkar, |earned
Counsel appearing for the petitioner, did not

i nsist on the inspection thereof.

15. However, the fact remains that the File
showed that there were sone 25 applications which
were forwarded by the District Magistrate to the
Governnent. He had nmade a chart and on that chart
his conmment was only whether they are eligible or

not eligible. He has also enclosed the coments

of t he District Judge on al | t hese 25
appl i cati ons. As far as the scrutiny by the
Advocat e CGeneral and the Law Secretary IS

concerned, we find that they have nmade a note

listing five nanmes. The nane of the petitioner
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figures at Sr.No.3 ‘therein, whereas that of

respondent No.8 figures at Sr. No.b5. The Law
M ni ster has t hen made t he endor sement
recommendi ng respondent No. 8 and the Chi ef

M ni ster has signed accepting the recomendati on.

16. M. Anturkar submtted that the judgnent in
State of UP. wvs. Johri Mal (supra) laid down
that prinmacy had to be given to the opinion of the
District Judge. 1In the instant case, what is seen
is that the District Judge has made sonme comments
with respect to these 25 applicants. Besides, the
only aspect on which the District Magistrate has
opined is that they are eligible. M . Ant ur kar ,
therefore, submtted that this is no way givVing
any consultation by the District Judge or opinion
by the District Mgistrate. He referred to a
judgment of the Apex Court in the case of
Dol gobi nda Paricha vs. N mai Charan Msra & ors.
reported in AIR 1959 S.C. 914. The judgnent is
on the opinion evidence under Sections 50 and 60
of the Evidence Act. What is observed in para-6
of the judgnment in the context of Section 50 is
relevant for our purpose viz. " .... Opi ni on
means sonething nore than nmere retailing of gossip
or of hearsay; it means judgnment or belief, that

is, a belief or a conviction resulting from what
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one thinks on a particular question.” He referred

us to the Ramanath Aiyar’s Law Lexicon wherein
opinion is described as the result of reading,
experience and reflection. He then referred us to
Webster Dictionary for the definition of "opinion"
as a belief stronger than nmere expression. He
referred us to the sanme Dictionary for the
definition of the words "fit" and "primacy". The
word "fitness" is defined as "suitable", whereas
the word "primcy" is defined as "first in
i mportance". For the definition of +the word
"panel”, he referred us to the Whbster Dictionary
which defines it as "short-listing” and Black’s
Dictionary defines it as "a group of selected

persons".

17. M. Anturkar submtted that what Section
24(4) required was preparing a panel of persons
who are fit to be appointed as Public Prosecutors.
It is only the District Judge who could give the
opi ni on with respect to their fitness or
suitability si nce it is concer ni ng their
functioning in Court. Their merit, conpetence and
capability can be assessed only by the District
Judge. That has to be reflected leading to
short-listing of such per sons. The District

Magi strate has to do this in consultation with the
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District Judge as observed in para-85 in Johri

Mal s case (supra). The District Magistrate may
know about their conduct outside the Court.
Section 24(4) required this exercise at the |evel
of the District Magistrate in consultation wth
the District Judge and this requirenment had been
read into this section in Johri Ml’'s case (supra)
al t hough sub-sections (4), (5) and (6) of Section
24 were deleted by the State of U P. M. Anturkar
submtted that simlarly in the present case al so

al though the words in consultation wth the
Sessions Judge" had been deleted, in view of the
above judgnment, that will have to be read as a
necessary requirenent. The opi ni on of t he
District Judge has to be given primacy as laid
down in para-87 of that judgnent. Any subsequent
exercise by the commttee of Advocate Ceneral and
the Law Secretary is no substitute for the sane.

He, therefore, submtted that the decision has to

be interfered and set asi de.

18. M . Kadam | earned Advocate General, on the
other hand, pointed out that the process of
selection started wth the District Magistrate
advertising the post. This is done wth the
approval of the State Governnment which is now the

requi renent after the Amendnment in Section 24(4).
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Thereafter, the District Magistrate received the

applications. He looked into their eligibility as
per Rule 11 of the Maharashtra Law O ficers Rul es,
1984. Even in para-85 of Johri Ml’s case
(supra), this role has been preserved to him to
ook into their antecedents etc. Thereafter he
called for the report of the District Judge which
he received on 20th March 2004 and then forwarded
it to the Governnent on 29th March 2004. He
submtted that after the deletion of the words "in
consultation with the Sessions Judge"” from Section
24(4), all that was required was to look into the
eligibility of the candidates which the D strict
Magi strate has done. M .Kadam submtted that the
decision in Johri Mal’s case (supra) was rendered
on 21st April 2004. By that date this process
until forwarding the names to the Governnment was
conpleted in the present case. Only the scrutiny
was to be done by the Advocate CGeneral and the Law
Secretary and then the Governnment was to take its
deci si on which was taken on 1st June 2004. In his
subm ssion, the decision in Johri Ml’'s case
(supra) would operate prospectively. He accepted
that the State wll have to follow this decision
in future. However, as far as the present case is

concerned, in his subm ssion, the decision could

not be applied. On the facts of the present case,
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he submitted that the District Judge had been

consulted and it could not be said that the State
had ignored him In his submssion, it could not
be said that the State had not shown him due

respect and primacy that was expected.

19. M .Kadam drew our attention to paras 40
and 41 in Johri Mal’'s case (supra) and submtted
that even this judgnent laid down that so |ong as
in appointing Counsel the procedure l|aid down
under Cr.P.C. was followed and the reasonable or
fair procedure was adopted, the Court will
normally not interfere with the decision. The
guestion as to whether the State is satisfied with
the performance of its Counsel or not is primrily
a matter between it and the Counsel. He,
therefore, submtted that this is not a case for

this Court to interfere.

20. M . Sawant, |earned Counsel appearing for
respondent No.8, by and | arge, adopted t he
argunent s of M . Kadam He subm tted t hat
preparation of the panel by t he District
Magi strate does not require any discussion on
merits nor was any ranking contenplated. The only
challenge in the present matter was on the basis

of procedure and, therefore, no judicial review
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was called for. He pointed out that in para-28 of

Johri  Mal's case (supra), the Apex Court had
war ned the Courts not to step into ar eas
exclusively reserved for other organs of the
St at e. M. Sawant and M. Kadam submitted that no
prejudi ce had been caused to the petitioner. She
was considered all throughout and her nane was
included in the final list of 5 persons prepared
by the Advocate General and the Law Secretary. No
mala  fides had been al | eged. I n t he

circunstances, no interference was called for.

21. (i) W have considered the subm ssions of
the Counsel for the petitioner, the State as well
as the <contesting respondent No. 8. From the
di scussion as recorded above, it is clear that
prior to any such anmendnent to Section 24, the
Apex Court had held that the consultation with the
Sessions Judge was nmandatory and it had to be
given primacy. That position has been reiterated
in Johri Mal’s case (supra) which describes it in
par agr aph 85 as "age-old tradition". Thi s
judgnment, by and large, reiterates the |egal
position which was enunciated in Mindri ka Prasad
Singh’s case (supra) and in the case of Harpal
Singh (supra). In Johri Mal’s case, this position

is reiterated in spite of deletion of sub-sections
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(4), (5) and (6) from Section 24 by State of U P

It is only declaring the legal position which
existed earlier. It is, therefore, not possible
for us to accept the subm ssion of the |earned
Advocate General that the judgnment should be
treated as prospective. It is only declaring the

| egal position as it exists.

(1i). Looking at it froma different point,
sub-section (4) now requires the District
Magi strate to prepare a panel of persons who are
fit to be appointed as Public Prosecutors. The
essential requirenment is that the person should be
fit for this job. This fitness inplies the
suitability for doing the particular work which is
quite different from their eligibility. Thi s
fitness can only be assessed by the District Judge
who may as well take the opinion of his coll eagues
but basically he is the person on the spot who can
| ook into the <credentials of t he per sons
concerned, their capability and conpetency as well
as nerits. A District Magistrate would not know
about it. He wll, of course, find out their
eligibility which will include their reputation,
their status in the society at large and their
conduct outside the Court. However, since the

appointment is to be nade for the post of a Public
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Prosecutor, the opinion that he has to give nust

contain the elenent about their conpetence and
per f or mance. Wth the deletion of the words "in
consultation wth the Sessions Judge" now the
entire responsibility is on t he District
Magi strat e. This being the position now, it is
for himto get the view of the District Judge and
then prepare the panel of persons fit for this
j ob. In the present case, he received sone 25
applications, out of which 6 did not nention the
post for which the applications were made. The
District Magistrate was to find out if they were
ot herw se el i gi bl e. He has not made any
endorsenent against three of them He forwarded
the coments of the District Judge with respect to
19 of them and the nanes of the other six
applicants to the Governnent. This is no way of
preparing a panel. Panel will positively nmean a
short-listing of the nost neritorious candi dates.
As held by the Apex Court in Harpal Singh's case
(supra), there has to be effective and rea

consultation between the Sessions Judge and the
District Magistrate and then he has to prepare a
panel of names of persons by which it obviously
means shortlisting. The fact that he prepared a
panel of 25 Advocates (including six who had not

nmenti oned the post applied for) and which incl uded
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the names of three candidates wthout stating

anyt hing about their eligibility clearly shows his
non- application of mnd and dereliction of

statutory responsibility.

22. What is to be borne in mnd is that from
this panel alone the Governnent has to appoint a
Prosecutor as is laid down under sub-section (5).
VWat is material to be noted is that t he
advertisenment is for one post only. Therefore, if
one per son is to be appoi nt ed and t he

responsibility is cast on the District Judge to

forward a panel, it certainly cannot contain a
I ist of 25 persons. That is no way of
short-listing for appointnent to one post. It

woul d only mean a dereliction of one’s
responsi bility. It is immaterial that t he
Advocate General and the Law Secretary |ater-on
reduced that list from25 to 5 persons. Thi s
scrutiny is being justified under a Governnent
deci si on. That is not the role ascribed to such
functionaries. That is the role which t he
District Magistrate has to exerci se under Section

24(4) of O .P.C

23. As far as short-listing is concerned, we

have two judgnents by way of a guidance. 1In the
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case of Ashok Kunmar Yadav & ors. vs. State of

Haryana & ors. reported in AIR 1987 S.C 454,
one of the grievances was that the nunber of
candidates called for the interview by the Public
Service Conm ssion was al nost 20 tinmes the nunber
of vacanci es. Thus, whereas t he nunber of
vacanci es was about 119, some 1300 candi dates were
called for interview. The argunent on behalf of
the petitioners was that nunber of candidates to
be called for interview should not exceed tw ce or
at the highest thrice the nunber of vacancies,
otherwise there would be considerable scope for
arbitrariness. In para-20 of the judgnment, the
Apex Court accepted this subm ssion and observed
that this has necessarily to be done because
ot herwi se the viva voce test would be reduced to a
farce. Later-on, the Court observed in this
par agr aph as foll ows: -

" Moreover, such a course would w den the
area  of arbitrariness, for even a
candidate who is very nuch |lower down in
the Iist on the basis of marks obtained in
the witten exam nation, can, to borrow an
expression used by the Division Bench,
‘gate-crash’ into the range of selection,

if he is awarded unduly high marks at the
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viva voce exanination. It has therefore

al ways been the practice of the Union
Public Service Conmission to call for
interview, candidates representing not

nore than twice or thrice the nunber of
avai |l abl e vacancies. Kothari Commttee’s
Report on the Recruitnent Policy and
Sel ection Methods for the Gvil Services
Exam nation also points out, after an
i n-depth exam nation of the question as

to what should be the nunber of candi dates

to be called for interview:

"  The nunber of candidates to be called
for interview, in order of the total narks
in witten papers, should not exceed, we

think, twi ce the nunber of vacancies to be

W nust, however, also note that while observing
t his, the Apex Court did not wvitiate t he
appointment only on this ground since in its view
sonmething nore than nerely calling unduly |arge
nunber of candidates nust be shown in order to
invalidate the selection. That, however, has to
be read in the situation that was presented in

that case before the Apex Court.
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24. In S.B. Mithur & ors. vs. Hon ble the
Chi ef Justice of Delhi H gh Court & ors. reported
in AR 1988 S.C. 2073, the Apex Court laid down
t hat where many candi dates satisfy m ni mum
eligibility requirenent, al | need not be
considered and the authority can restrict the zone
of consideration in reasonable manner. That was
done by the Delhi H gh Court in the matter of
selection to the post of Superintendents. The
Apex Court referred to the judgnent in the case of
A K Yadav vs. State of Haryana (supra) and in

para-19, it observed as foll ows: -

" This decision points out that the

mnimum eligibility qualification has to
be kept distinct from the zone of
consideration and even if there are a
| ar ge nunber of candi dates who satisfy the
mnimum eligibility requirenent it is not
al ways required that they should be
included in the zone of consideration, it
being open to the authority concerned to
restrict the zone of consideration anongst
the eligible candidates in any reasonable

manner .
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25. The aforesaid judgnents point out that a

proper proportion has to be maintained between the
nunber of persons to be selected and the nunber of
persons to be considered for the particul ar post.
As held in the case of A K Yadav (supra),
normally the nunber would be tw ce the nunber of
posts or at the nost thrice. |In the present case,
when only one Public Prosecutor was to be
appointed and the District Magistrate had to
communicate to the State and give a panel of fit
persons for that post, surely, he was not expected
to send the nanes of 25 persons. That is no way
of preparing the panel. Once the initial process
is flawed, naturally the subsequent decision of
the Governnment would automatically bring in a
| arger elenent of arbitrariness. The function
whi ch is to be performed by the District
Magi strate under sub-section (4) is a statutory
responsibility which he has to do in consultation
with the District Judge. A prinmacy has been given
to the District Judge because the post which is to

be filled is that of the Public Prosecutor in his

Court. He is in the know of the best person in
his Court. He knows their perfornance. The
District Magi strate knows their reputation
ot herw se. After an effective consul tation

between the two, the short-listed panel is to be
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forwarded to the Governnment. The Law Secretary

and the Advocate Ceneral cannot discharge this
function and their short-listing is not a
substitute to whatever is t he statutory

responsi bility under Section 24(4).

26. It is no use saying that the petitioner
had been considered under the last list and her
name was at Sr.No.3 in the list of 5 persons
short-listed by the |earned Advocate General and
the Law Secretary. Wen there is a statutory duty
to di scharge an obligation in a particular manner,
the so-call ed absence of any prejudice cannot be a
defence to the non-performance of the duty in the
stipul at ed manner . Besides, a prejudice IS
undoubtedly caused to her because of preparing
such a list as a result of which a good nunber of
unequals have cone to be treated as equal s
resulting into violation of Article 14 of the
Consti tution. If a short-listing of two or three
panelists was done at the level of the D strict
Magi strate in consultation with the District
Judge, in all probability the picture would have
been different and respondent No.8 would not have
figured therein. This is because even in the |ist
prepared by the then Advocate General and the Law

Secretary he figures at the Ilast nunber i.e.

::: Downloaded on - 18/05/2019 17:50:36 :::



- 39-
fifth. Besi des, as seen fromthe file respondent

No.8 was perhaps the junior npost as an Assistant
Public Prosecutor and had worked hardly for about
a year and half by the time of the selection.
There were good many ot her Advocates including the
petitioner who had worked for the prosecution
efficiently for a nunmber of years. That apart,
the file does not disclose any extraordinary nerit
in respondent No.8 as recorded in the note of the
District Judge or otherwi se, so that he should
steal a march over all the others who had nuch
nore experience and better qualifications. As far
as respondent No.8 is concerned, all that s
stat ed by the D strict Judge is that hi s
performance is satisfactory as agai nst nmuch better
reports against nmany others including the other
four anongst the five shortlisted by the Conmttee
of the then Advocate General and Law Secretary.
Al though it is a matter for the State to decide
the Prosecutor, there is an elenent of public
interest and legitimte expectation of persons

like the petitioner, which cannot be ignored.

27. I n the circunstances, we accept t he
submi ssion of M.Anturkar that there is a breach
of Section 24(4) of O .P.C. in the present case

and, therefore, the petition will have to be
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al l oned and the appointment of respondent No.8 as

the Public Prosecutor under the inpugned order
dated 1st June 2004 will have to be set aside.
The sanme is accordingly set aside. The State
Government is directed to start the process de
novo and the District Magistrate will performhis
statutory duty afresh in accordance wth the
requi renents of Section 24 of C.P.C as
expl ai ned by the Apex Court fromtine to time and
her ei nabove. W expect the respondents to
conplete the procedure within 12 weeks, during
whi ch period respondent No.8 will continue to hold
charge wuntil the further decision is arrived at.
The inmpugned order is a conposite order appointing
respondent No.8 as the District Governnent Pl eader
under Rule 13 of the Maharashtra Law Oficers
Rules for civil cases. That part of the order was
not under challenge and hence, we were not

required to express anything thereon.

28. Rule is nmde absol ute as above. No or der

as to costs.

29. In view of the disposal of the main Wit
Petition, no separate order is necessary on the

Cvil Application and the sane is disposed of.
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(H L. GOKHALE, J.)

(SMI. R S.DALM, J.)

30. M . Nargol kar, |earned AGP and M. Sawant,
| earned Counsel appearing for respondent No. 8,
apply for stay of this order. M. Deshnukh opposes
it. Al that we have done is to apply the |aw as
laid down by the Apex Court. Besides, we have
given 12 weeks to the State to inplenment this
order. If in the view of the State, our judgnent
is erroneous, it may nove the Apex Court in the
meanwhi |l e after giving notice to the petitioner.

Request for stay is, therefore, rejected.

(H L. GOKHALE, J.)

(SMI.R S. DALM, J.)
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