IN THE H GH COURT OF JUDI CATURE AT BOVBAY
APPELLATE SI DE

VWRI T PETI TI ON NO 8389 OF 2005

Ramesh Suresh Kanbl e,

age about 35 years, An Adult Indian

| nhabi t ant, Resi di ng at Buddhanagar Hsg.

Soc. Buddhanagar Star Seva Mandal ,

P.L. Lokhande Marg, Govandi,

Munbai - - 400 043. : Petitioner

V/s.

1. The State of Mharashtra
Through its Secretary,
Soci al Wl fare Departnent,
Mantral aya, Minbai --400 032.

2. Divisional Caste Certificate
Scrutiny Comm ttee,
Through its Menber Secretary,
Kokan Regi on, Kokan,
Havi ng of fi ce at Kokan Bhavan,
5th Floor, C. B.D., Belapur,
New Bonbay.

3. Municipal Corporation of Geater
Munbai, Through its Conm ssioner,
having its office at Mhapalika
Marg, Munbai --400 001.

4. Raj endra Waman Waghmar e,
An Adult Indian |Inhabitant,
Resi di ng at Buddhanagar Hsg. Soc.
Buddhanagar Star Seva Mandal ,
P.L. Lokhande Marg, Govandi,
Munbai - - 400 043.

5. The Deputy Col |l ector,

Munbai Suburban District,
Mul und, Munbai . . Respondents

Ms Varsha Palav with M. R V. Govil kar for the petitioner
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M . C. R Sonawane, Assi stant Gover nnent Pl eader f or
respondent nos.1, 2 and 5.

M. A Y. Sakhare, Senior Counsel, with M.A J.Bhor for
respondent no. 3.

M . R K Mendadkar for respondent no. 4.
CORAM : R M LODHA, S. A BOBDE &
S. B. DESHMUKH, JJ.
DATE : OCTOBER 20, 2006
ORAL JUDGEMENT (Per R M Lodha, J.)

Ranesh Suresh Kanble - the petitioner - has filed
this Wit Petition challenging the order dated 5.12.2005
passed by the respondent no.3 disqualifying him under
section 16(1C)(a) of the Munbai Municipal Corporation
Act, 1888 (for short the "MMC. Act") as Councillor
with effect from 24.11.2005. The order dated 5.12.2005
came to be passed because the petitioner’s caste
certificate dated 9.10.1998 was invalidated by the
Divisional Caste Scrutiny Commttee, Konkan Division.
The Division Bench before which the matter came up for
consi deration was of the view that it required
consideration by the larger Bench. This is what the

Di vi si on Bench observed in the order dated 12.7.2006: -

"By this petition, petitioner has questioned
his automatic disqualification under the
provisions of Sec.16(10)(B) of BMC Act.
Division Bench of this court of which I,
(V.G Pal shikar,J.) was nenber, had taken a
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view that in order to attract provisions of
Sec. 16(1C)(B), Caste Scrutiny Commttee has
inmposed fine and stated that the certificate
was fal se and the order was obtained by fal se
claim or representation. Simlar view is
taken in reported decision in 2006(1) IMH L.J.
Surendra Vs. State of Mah. 308. Wen both
the matters were argued and decided, Ful
Bench judgnent of this court reported in
2004(3)MH. L.J. Sujit Vasant Patil Vs. State
of Mah. 1109 was not brought to the notice
of the Bench. Today, when this matter was
heard for quite sone tine, Shri Mendadkar,
| earned counsel for the respondent, relied on
this j udgnment for contendi ng that t he
petition is liable to be di sm ssed.
Ref erence was nade by himto paragraphs 12A
and 12B of the Full Bench judgnent. Fromthe
perusal of the contents of the paragraphs, it
appears t hat provi si ons cont ai ned in
Sec.16(1C) and simlar provisions in other
enactnents were not brought to the notice of
Full Bench. |If those provisions are | ooked
i nto, in our opinion, nmatter requires
re-consi deration. Hence, place the papers of
this petition before MW Lord The Chief
Justice for appropriate orders regarding
hearing."

2. Hon’ bl e the Chief Justice, accordingly, has assigned

the Wit Petition for hearing to this Full Bench.

3. W may set out the essential facts first. The Deputy
Col l ector, Munbai Suburban District, on the application
made by the petitioner, granted certificate to him on
9.10.1998 certifying that he belongs to Schedul ed Caste
comunity, viz., Boudha. Ar med W th t he sai d
certificate, the petitioner contested the gener al
election to the Minicipal Corporation of Brihan Minbai

from ward no.192 - reserved ward for Schedul ed Castes
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held on 10.2.2002. The respondent no.4, anongst others,
also contested the said election. The petitioner was

decl ared as the el ected candi dat e.

4. On the conplaint of the respondent no.4, the caste
claim of the petitioner was sent to the Divisional Caste
Scrutiny Conmttee, Konkan Division, for verification.
The Divisional Caste Scrutiny Commttee, after hol ding
the necessary inquiry, by its order dated 11.11.2005
declared that the Caste Certificate dated 9.10.1998
i ssued by the Deputy Collector, Miunbai Suburban District
to the petitioner, was invalid. The Caste Scrutiny
Comm ttee, accordingly, cancelled the said certificate.
The operative order of the Divisional Caste Scrutiny
Commttee dated 11.11.2005, on translation into English,

reads thus: -

The Committee made scrutiny of proofs (No.1
to 88) subm tted by t he candi dat e,
conplainant and police vigilance squad and
took the sanme into consideration. Simlarly,
the evidence and proofs submtted before the
conm ttee have been discussed fromtine to
time as above and on that basis the conmttee
has arrived at the decision that as Baptism
of Shri  Suresh Waman Kanbl e, the father of
Candi dat e Shri  Ranesh Suresh Kanble is
performed on the date 22/3/1970, and as his
nother is Christian, the candidate Shr

Ranesh Suresh Kanble beconmes Christian by
birth. Even the proof of first entry nade in
his school of he being a Christian is
subm tted before the conmittee and the
conmittee has considered even the sane. As
on today he may be "Boudha" but, no proof of
he being "Mhar" earlier has been produced
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before the comnmttee. Even the certificate
produced by his father regarding his own
birth registration, is of the year 1951,
wherein Suryabhan Waman Kanble is seen to be

ment i oned t herei n. Thi s person can be
anot her person. Simlarly, no old entries
are found anywhere to show t hat Suryabhan and
Sur esh is one and t he samne per son.

Simlarly, entry as regards nmarriage of Shri
Suresh Wanman Kanble being perforned on the
date 15.5.1970 by Christian rites and
rituals, is found in the old records with St.
Paul *s church, Matunga Labour Canp. From
this it appears that before enbr aci ng
"Boudha" religion, this famly was Christian.
Even if a person belongs to Scheduled Caste
earlier, he can get constitutional benefits
despite belonging to "Boudha" religion. As
per the constitution order (Schedul ed Caste)
1950 as well as according to para 20 of the
Governnent Resolution dated 21.3.1979, a
person claimng to be belonging to schedul ed
caste can be of either Hndu, Sikh, or

Bouddha religion. |In case of conversion or
reconversion, if any person has enbraced his
original religion, he gets the status of his
original religion. Shri Ramesh Kanble was

initially Christian and subsequent |y he
enbraced "Boudha" religion. That neans he
has not adopted his original H ndu Religion.
That neans as the candidate was Christian

earlier, he is not eligible for t he
concessions and benefits of Schedul ed Caste
on the point of religion. Simlarly, the

School Certificate produced by himas that of
his father’s at the time of obtaining his
Caste Certificate, is not of his father.
Simlarly, bef ore obt ai ni ng certificate
belonging to "Boudha" caste he has not
produced any proof before the Tahasildar
about he being "Mahar" and, therefore, the
Caste Certificate beari ng
No. M5C/ SR/ B/ K- 3121/ 19 dated 9.10. 1998, issued
by the Deputy Collector and Special Land
Acqui sition Oficer, Munbai subur ban
District, is being declared invalid and the
sanme 1is being cancelled. Simlarly even the
candi date’s claimof he belonging to "Boudha"
(Schedul ed Caste) is being declared invalid."

The order dated 11.11.2005 canme to be chall enged by
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the petitioner by filing Wit Petition no.8301 of 2006
before this Court. The said Wit Petition was di sm ssed
by the D vision Bench on 12.7.2006 by the follow ng

order: -

"By this petition, petitioner has
i mpugned the order passed by the Caste
Scrutiny Conmittee holding invalidity of his
certificate and procl ai m ng him to be
Christian Caste person.

Vol um nous evi dence was | ed before Caste
Scrutiny Conmittee and the Conmmittee has, by
el aborated well reasoned order, cane to the
conclusion that the petitioner has failed to
prove that he bel ongs to Mahar Conmunity which
is scheduled caste and therefore certificate
of validity was not granted.

Jurisdiction of Hgh Court under Art.
226 and 227 of the Constitution of India, of
scrutini zi ng the judgnent and order of
subordinate courts, is limted. |If the order
does not violate principles of natural justice
and infringe fundanental rights and is based
on perm ssible evidence, then interference is
not possible. In this case, there is no
guestion of fundanmental right being infringed.
There is no conplaint of wviolation of
principl es of natural justi ce. Entire
evi dence before the conmmttee was scrutinized
by the Conmttee and at a tinme which was
ei t her rejected or accepted, such wel |
reasoned order can not be interfered under
Art. 226 and 227 of the Constitution of
I ndia. Hence, petition is dism ssed.”

6. The petitioner challenged the order of the Division
Bench dated 12.7.2006 by filing Petition for Special
Leave to Appeal (Civil) before the Suprene Court which

cane to be disnm ssed on 18. 8. 2006. Thus, t he
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invalidation of the Caste Certificate obtained by the
petitioner from the Deputy Collector, Minbai Suburban
District, on 9.10.1998 has attained finality right upto
t he hi ghest Court.

7. The Maharashtra Schedul ed Castes, Schedul ed Tri bes,
De-notified Tribes, (Vinukta Jatis), Nomadic Tribes,
O her Backward C asses and Special Backward Category
(Regul ation of Issuance and Verification of) Caste
Certificate Act, 2000 (for short "Maharashtra  Act
No. XXI I'l of 2001" cane into effect on 23.5.2001. Section
3 thereof, inter alia, provides that any person bel ongi ng
to any of the Schedul ed Castes, Scheduled Tribes,
De-notified Tribes, (Vinmukta Jatis), Nomadic Tribes,
O her Backward Cl asses or Special Backward Category, if
intend to take benefit of any reservation provided to
such Castes, Tribes or Casses, shall apply to the
Conmpetent Authority for issue of a Caste Certificate in
such form and in such manner as specifi ed. Section 4
provi des that the Conpetent Authority, after satisfying
itself about the genuineness of the claimand follow ng
t he pr ocedur e as prescribed, may issue a Caste
Certificate to such candidate. The Caste Certificate
i ssued by any person, officer or authority other than the
Conmpetent Authority is invalid; the Caste Certificate

i ssued by the Conpetent Authority is valid only subject
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to verification and grant of validity certificate by the
Scrutiny Conmttee. Under sub-section (1) of section 6,
the Governnment is required to constitute Scrutiny
Commttee(s) for verification of Caste Certificates
i ssued by the Conpetent Authorities. Any person who has
obtained Caste Certificate fromthe Conpetent Authority,
if he desires to avail of the benefit or concession
avai lable to such caste, has to nmake an application for
verification of the caste claimto the concerned Scrutiny

Commttee in such formand in such manner as provi ded.

8. Section 7 of Miharashtra Act No. XXIIl of 2001 is

quite relevant, and we reproduce the sane as it is:-

"7.(1) \Were, before or after t he

commencenent of this Act, a person not
belonging to any of the Scheduled Castes,
Schedul ed Tri bes, De-notified Tri bes,

(Vinukta Jatis), Nomadic Tri bes, O her
Backward Cl asses or Special Backward Category
has obtained a false Caste Certificate to the
effect that either hinmself or his children
bel ong to such Castes, Tribes or Cl asses, the
Scrutiny Comm ttee may, suo not u, or
otherwwse call for the record and enquire
into the correctness of such certificate and
if it is of the opinion that the certificate
was obtained fraudulently, it shall, by an
order cancel and confiscate the certificate
by following such procedure as prescribed,
after gi vi ng t he person concer ned an
opportunity of being heard, and conmunicate
the sanme to the concerned person and the
concerned authority, if any.

(2) The order passed by the Scrutiny
Conmittee wunder this Act shall be final and
shall not be chall enged before any authority
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or court except the H gh court under Article
226 of the Constitution of India."

9. It is pertinent to notice that the Scrutiny
Comm ttee has been enpowered to inquire into t he
correctness of the Caste Certificate obtained by a person
from the Conpetent Authority and if the Scrutiny
Commttee is of the opinion that the certificate has been
obtained fraudulently, it is further enpowered to cancel

and confi scate such certificate.

10. Section 10 makes a provision for withdrawal of the
benefits secured by a person on the basis of false Caste

Certificate. Sub-section (4) thereof reads thus:-

(4) Notw t hstandi ng anything contained in any
law for the tine being in force, a person
shall be disqualified for being a nenber of
any statutory body if he has contested the
el ection for local authority, Co-operative
Society or any statutory body on the seat
reserved for any of Schedul ed Cast es,
Schedul ed Tri bes, De-notified Tri bes,
(Vinukta Jatis), Nomadic Tri bes, O her
Backward Cl asses or Special Backward Category
by procuring a false Caste Certificate as
belonging to such Caste, Tribe or Cass on
such false Caste Certificate being cancelled
by the Scrutiny Cormttee, and any benefits
obtained by such person shall be recoverable
as arrears of land revenue and the election
of such person shall be deenmed to have been
term nated retrospectively.™
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11. Pursuant to Maharashtra Act No.XXIIl of 2001,
anendnents have been brought in various enactnents
providing for election to |ocal authority, co-operative
society and statutory body wherein seats have been
reserved for reserved category candidates. M MC Act
al so underwent change accordingly. Section 5A of the
M M C. Act provides for reservation of seats for the
menbers bel onging to Schedul ed Castes, Schedul ed Tri bes,
Wnen and the Backward Cl ass of Citizens in the Minicipal
Corporation of Brihan-Minbai. By Mharashtra Act No. Xl
of 2002, the follow ng provision was inserted in section

16: -

"16. (1B) (a) A per son shal | be
disqualified for being a Councillor or for
contesting an election for being elected as a
Councillor, for a period of six years, if, an
order is passed by the concerned authority,
under section 18 or as the case nmay be,
section 33, holding that such person was
elected as a Councillor to a seat which was
reserved for a menber belonging to a Schedul ed
Caste, Scheduled Tribe or a Backward C ass of
Citizens (hereinafter referred to as "a
reserved category"), on the basis of a false
claim or a false Caste Certificate declaring
that such person belonged to such reserved
cat egory.

(b) Such period of disqualification shal
be conmputed with effect from the date of
passing of such order by the concer ned
authority.

(10 (a) Not wi t hst andi ng anyt hi ng
contained in sub-section (1B), a Councillor
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who has been elected to a reserved seat as

ment i oned in sub-section (1B), shall be
di squalified for Dbeing such Counci | | or
consequent upon t he Caste Certificate

Verification Committee or any ot her Conpetent
Aut hority specified by the State Governnent
for the purpose of scrutiny of the Caste
Certificates, declaring the Caste Certificate
of such Councillor to be invalid and
cancel ling the sanme, on the ground of the sane
havi ng been based on a false claim or
decl arati on nade by such person claimng to be
bel ongi ng to the reserved category, and
t hereupon the Councillor shall be deened to
have vacated his office on and fromthe date
of declaration of such Certificate to be
invalid and cancellation of the sane by the
said Commttee or the Conpetent Authority.

(b) On any per son havi ng been
di squalified for being a Councillor and
consequently, his seat as such Councillor
having beconme vacant under clause (a), the
State Governnent shall, by notification in the
Oficial Gazette, disqualify such person for
being elected or being a Councillor for a
period of six years fromthe date of such
or der.

(1D) A Councillor shall be disqualified
for being a Councillor, if such Councillor has
constructed or constructs by hinmself, his
spouse or his dependent, any illegal or
unaut hori sed structure vi ol ati ng t he
provisions of this Act or the Maharashtra
Regi onal and Town Planning Act, 1966 or the
rules or bye-laws framed under the said Acts;

and has directly or indirectly been
responsible for, or helped in his capacity as
such Councillor, in carrying out such illegal

or unaut horised construction or has by witten
comuni cation or physically, obstructed or
tried to obstruct any Conpetent Authority from
di scharging its official duty in denolishing
any illegal or unauthorised structure. Such
di squalification shall be for the renai nder of
his termas a Councillor fromthe date of the
decl aration of such structure to be illegal or
unaut hori sed by the concerned authority under
the provisions of the said Acts or, as the
case my be, fromthe date of conm ssion of
the act of interference or obstruction by the
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Counci | | or agai nst the Conpetent Authority."”

12. Section 16(1C)(a), thus, provides that a Councillor
elected to a reserved seat shall be disqualified for
being Councillor wupon the Caste Certificate of such
Councillor being invalidated and cancel l ed by t he
Scrutiny Commi ttee on the ground of such Caste
Certificate having been based on a false claim or
decl aration nmade by such person claimng to be bel ongi ng
to the reserved category. The disqualification, in that
event, cones into effect fromthe date such certificate

has been declared invalid and cancelled by the Scrutiny

Conmittee.
13. At this stage, we may notice few judgenents of this
Court bearing sonme relevance on the i ssue under

consi deration by us.

14. In the case of Dattatraya Ranrao Thorat v. State of
Maharashtra and others (2003 (5) Wh.L.J. 539), before
the Division Bench, the constitutional wvalidity of
section 10(4) of Mharashtra Act No. XXIIl of 2001 was
under consideration. The Division Bench in paragraphs 33

and 37 of the report held thus:-

" 33. Sub-section (4) of section 10 of the
Act fell for our consideration in Wit
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Petition No.916 of 2000 decided on 24th
Cct ober, 2001 and in para 12 of that
judgenent we held that a candidate who is
el ected against a reserved seat could not
conti nue to r epr esent t he el ectorate
i medi ately after invalidation of his caste
status and this disability/disqualification
did exist right at the tinme when he submtted
hi s nom nation form and hence the declaration
made by the verification conmttee relates
back to the stage of submission of such
nom nation form W have also held that such
a person was not eligible to contest the
el ection against a seat reserved for a
respective category right at the tinme when
the el ections were announced. The provisions
in section 10(4) regarding retrospective
operation for disqualification on the caste
certificate being cancell ed cannot be faulted
with and it cannot be held to be ultra-vires
the constitution. Section 10(4) further
provides that on such disqualification any
benefits obtained by such person shall be
recoverable as arrears of |and revenue. I t
was contended by the | earned counsel for the
petitioner assumng that there may not be
anything illegal in declaring the election of
such person deened to have been term nated
retrospectively recovery of benefits obtained
by such person as arrears of land revenue is
illegal and unconstitutional on the grounds
that when he has acted as a Corporator till
hi s caste claim was invalidated, such
recoveries cannot be held to be a State
| argese and such nonetary benefits by way of
al l omances etc. are obtained by himin |ieu
of the services he has rendered as a
Cor por at or/ Counci | | or.

37. Subsection (4) of section 10 of the Act
is, in fact, nothing short of an additional
di squalification provided by the Legislature
wi thin the neaning of section 10(1)(a-ii)(ii)
of the Corporation Act so that section 11 of
t he Cor porations Act operates and t he
counci | | or shall cease to hol d office
automatically. The disqualifications set out
under section 10 and their consequences, as
set out under section 11, are independent of
the renedy of election petition under section
16(1) of the Corporations Act so as to unseat
the councillor/corporator. For exanmple, if
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an elected councillor has sustained the
di squalification within the nmeani ng of
sections 10(1)(a), (b) and 10(1A) t he
provi si ons of section 11 therein shal

automatically apply and the councillor shall
cease to hold office forthwith, it is not
cont enpl at ed that such a disqualified
Corporator is required to be unseated by
filing an election petition. The sanme |ogic
nmust be made applicable to a disqualification
sust ai ned wunder section 10(1)(a-i) or (a-ii)
of the Act. The State Legislature has
enacted the Act which has cone into force
from 18th Cctober, 2001 and the |[|egislating
power of the State Governnent in enacting
such a statute are unquesti onabl e. Article
13(3) of the Constitution defines the term
"Law' which includes any ordinance, order,
byl aw, rule, regulation, notification, custom
or usages having in the territory of |India
the force of law. This provision of section
10(4) of the Act is a disqualification within
the nmeaning of section 10(1) of the Act and,
therefore, for its operation under section 11
or its consequential effects the bar of
section 16(2A) of the Corporations Act shal

not operate. W nust also note that in such
cases it is not the election of the concerned
candidate which is brought in question and
what is brought in questionis his social
status and thus his right to contest the said
el ection against a seat reserved for a
particul ar category in view of the nmandate of
Article 243T of the Constitution, which has
been incorporated in ternms of section 5A of

the Corporations Act. Challenge to the
el ection, as contenplated within the neaning
of section 16, is totally different than

term nation of nenbership of the el ected body
on account of social claimbeing invalidated
and such a contingency falls within the anbit
of section 11 of the Corporations Act. e,
t her ef ore, hol d that the provisions of
section 10(4) of the Act do not run counter
to the provisions of either section 16(2A) or
section 12 of the Corporations Act. Wen a
per son was disqualified to contest t he
election on a seat reserved right at the
t hreshol d, he cannot be allowed to continue
to hold the elected office even after his
social status claimhas been invalidated or
found to be bogus nerely by taking the
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support of section 16(1) or 16(2A) of the
Corporations Act. Any further continuation
as such an elected representative would,
undoubtedly, be a perpetuation of a fraud
played on the Constitution as well as the
voters concerned. The bar of Article 243-ZG
is for interference in the election process
already set in notion. Article 243-V(1) of
the Constitution does provided (sic) for
disqualification of being a nenber of the
Muni ci pal  Cor porati on. A person who was
disqualified at the threshold cannot be
allowed to take a plea that he can be
unseated only by way of an el ection petition.
In this regard we refer to the Constitution
Bench judgenent of the Apex Court in the case
of B. N. Kapur (supra)."

15. The judgenent in the case of Dattatraya Ranrao

Thorat’s case has been approved by the Full Bench in the

case of Sujit Vasant Patil v. State of Miharashtra and

others, 2004 (3) Mi.L.J. 1109. Inter alia, the issue
bef ore the Full Bench was whether the provisions
contained in Mharashra Act No.XXIIl of 2001 are in
conflict wth the constitutional mandate articulated in
Article 243-Q(b) and 243-ZG b) of the Constitution of

| ndi a.

16. The Full Bench, while dealing with the said issue,
surveyed the provisions contained in Chapter |IX-A and
also Articles 14, 21, 223 and 234 of the Constitution of
| ndi a. The Full Bench conprehensively referred to the
provi sions of Maharashtra Act No. XXIll of 2001 and also

the provisions of the Bonbay Provinci al Muni ci pal
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Corporations Act and the Maharashtra Minicipal Election
Rul es. In paragraphs 12A and 12B, the Full Bench

crystalised the | egal position thus:-

"12A. Thus, the schene of the various Local
Sel f-Governnment Act in relation to the filing
of the nom nation papers and their scrutiny
and the scheme of the Mharashtra  Act
No. XXI'I'| of 2001 appears to be that in case a
person desires to contest an electionto a
reserved seat, it is obligatory on his part
to get a caste certificate fromthe conpetent
authority and then imediately apply to the
Scrutiny Comm ttee to get a validity
certificate. Therefore, normally as the
candidate is required to make an application
to the scrutiny conmttee as soon as he
recei ves a caste certificate from the
conpetent authority, with the result that in
many cases his application before t he
scrutiny conmttee for validity certificate
woul d be pendi ng when his nomi nation paper is
accept ed on the basis of t he caste
certificate. If his nomnation paper is
accepted on the basis of caste certificate
i ssued by the conpetent authority and as the
caste certificate itself is valid subject to
the grant of validity certificate, obviously
acceptance of his nom nation paper as valid

will also be subject to the grant of validity
certificate by the scrutiny comittee.
Ther ef or e, once the scrutiny comittee

refuses to issue a validity certificate the
nom nati on cannot survive and if t he
nom nation cannot survive, election cannot
survi ve. Therefore, cancellation of the
election of such a candidate is a natural
consequence of his caste certificate being
found invalid.

12B. Thus the schene is that a person who
obtains a caste certificate has to hinself
apply to the Scrutiny Conmttee for scrutiny
of his caste certificate, so that he can
secure a valid certificate fromthe Scrutiny
Commttee, and it is only after the Scrutiny
Commttee issuing a valid certificate that
the caste certificate issued in favour of the
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person by the conpetent authority becones
final. In our opinion, the schene of
sub-section (2) of section 6 is that any
candi date who desires to avail of any benefit
available to backward class has to get a
caste certificate as also the wvalidity
certificate before he makes a claimfor the
benefits. But if a candidate chooses to nake
claim to the benefits on the basis of a
tentative certificate nanely a certificate
i ssued by the conpetent authority, he takes
the risk of his losing the benefits that he
has clained and obtained and also being
visited with penal consequences on the
refusal of the Scrutiny Commttee to validate
hi s caste claim The Act contenpl ates
consci ous decision being made by a person at
t he tinme of cl ai m ng benefits. The
Legi slature expects a person to claim the
benefits only after obtaining the validity
certificate, but the Legislature also permts
a person to claimthe benefits on the basis
of a tentative certificate issued by the
conpetent authority, if heis willing to take
the risk nentioned above. |In our opinion,
therefore, the validity certificate is one of
the essential ingredient of the candidate
being qualified to contest for the reserved
seat. It may be pointed out here that nobody
can doubt the necessity of power being vested
in an authority for i ssuance of caste
certificate. If it is necessary to vest the
power in an authority to issue a caste
certificate, then in view of various types of
clainms being made, it is equally necessary to
provide for scrutiny of those certificates.
The determ nation of a caste is a job for the
expert. Therefore, definitely there is a
need of appointing an authority which is
conpetent to issue caste certificates, which
can be accepted by the returning officer at
their face value. In our opinion, therefore,
in the face of the provisions of the Act, the
nom nati on papers which have been accepted on
the basis of certificate issued by the
conpetent authority gets rejected on the
refusal by the Scrutiny Commttee to issue
validity certificate and t herefore t he
candidate loses his title to the seat agai nst
which he has been el ected. There is no
guestion of the election of that candidate
being set aside by the Scrutiny Commttee.
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The job of +the Scrutiny Conmittee is of
either issuing the final caste certificate or
refusing to do so. |If the Scrutiny Conmttee
refuses to issue a final caste certificate,
then the caste certificate issued by the
conpetent authority ceases to exist. Wth
the result, there is no caste certificate
filed at scrutiny of the nom nation papers
and therefore the nom nation papers itself
beconmes infirmand inconplete, and therefore,
the returned candi date | oses qualification to
contest the seat and therefore, he has to

vacate his seat. In our opinion, in view of
this schene of the Act, even in the absence
of sub-section (4) of section 10, t he

consequences in law of the Scrutiny Conmttee
refusing to issue valid caste certificate
would be vacation of seat by the elected
candi date."

17. In the case of Mohan Parasnath Goswani v. Committee

for Scrutiny of Caste Certificates and others, 2003 (5)

M. L. J. 707, ‘inter alia, the issue for consideration
before the Division Bench was whet her on declaration of
the Caste Certificate being invalid and its cancellation
by the Scrutiny Conmttee, the Councillor would be deened
to have vacated his office. The petitioner therein
contested the election to the Municipal Corporation of
Thane from ward no.19-C which was reserved for the
candi date belonging to O her Backward C ass on the basis
of a Certificate stating therein that he belonged to
Nomadi ¢ Tri be - Gosavi comunity. The Scrutiny Conmttee
by order dated 30.1.2003 invalidated and cancelled the
Caste Certificate of the petitioner therein. The

D vision Bench surveyed the |egal provisions, including
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Maharashtra Act No. XXII'l ‘of 2001, Maharashtra Act No. Xl
of 2002 and the provisions of several |ocal Acts. In
paras 16 and 19 of the report, the D vision Bench

observed thus: -

"16. In the present case, it needs enphasis
that section 10(1C) of the Bonbay Provincial
Muni ci pal Corporations Act, 1949 provides for
el ectoral disqualification. The consequence
of the invalidation of a caste certificate
and its cancellation on the ground of its
being based on a false claimor declaration
is that the Councillor is deened to have
vacated his office on the date of the
declaration of invalidity and cancellation.
Thereupon, the statute provides, the state
Government shall by notification in the
Oficial Gazette disqualify such person for
being elected as or being a Councillor for

Si x years. Serious consequences therefore
ensue from the order of invalidation and
cancellation of the caste certificate. The

| egislature therefore advisedly did not
regard the nmere cancellation and invalidation
of the caste certificate as a ground for
di squalification but mandat ed t hat a
di squalification will ensue wher e t he
invalidation and cancellation is on t he
ground set out by the |legislature, nanely
that the certificate is based on a false
claim or declaration by a person clainmng to
bel ong to a reserved category.

19. An applicant for the issuance of a caste
certificate nust in his conduct and dealings
in that regard display utnost good faith.
Section 8 of Mharashtra Act XXl Il of 2001
casts the burden on the claimnt applicant
(1) seeking the issuance of a caste
certificate; (i) in the enquiry conducted
by t he Conmpet ent Aut hority, Scrutiny
Commttee or Appellate Authority; and (iii)
in a trial of an offence under the Act of
establishing that he belongs to the concerned
Scheduled Caste or Tribe, De-notified or
Nomadi ¢ Tribe or O her Backward d ass.
Undoubt edly, the Conpetent Authority which
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issues the caste certificate has to satisfy
itself of the genuineness of the claim and
follow the procedure prescri bed. The
Scrutiny Comm ttee to whom a caste
certificate is forwarded has to simlarly
conduct an enquiry in the manner prescribed,
involving, as the Supreme Court laid down in
Madhuri Patil’s case, the Vigilance Cell and
a due opportunity of being heard to the

candi dat e. Yet there is an affirmative duty
on the applicant for the issuance of a caste
certificate to disclose all circunstances

within his know edge which have a bearing on
the legitimacy of his claim A candi date who
sets up a claimcannot be heard to say that
having asserted that claim he will leave it
to the authorities to ferret out information
to the contrary. True enough, there are
genui ne cases where poverty, ignorance and
illiteracy of t he menber s of t hose
communities for whom benefits are reserved
and the social prejudice or discrimnation
practised on a systemc scale nmay pose
serious hurdles in producing material from
the renote past. Bona fide cases nust evince
enpathy so that genui ne candi dates are not
excluded. Equally, the candidate nust and is

bound to make a full disclosure of al

mat eri al facts wthin his know edge by
produci ng relevant docunentary and ot her
mat eri al whi ch will enabl e a pr oper
assessnment of his claimto be possible. A

suppression of fact or a failure to produce
docunentary material available wth t he
candidate wll sustain an inference that
there was a deliberateness in his conduct to
establish a false caste claim At the sane
time, it is necessary to enphasize that the
guestion as to whether a caste certificate
has been based on a false claim or
declaration is a question which has to be
deci ded on the basis of the docunmentary and
ot her mat eri al and t he surroundi ng
circunstances of the case. The Committee
whi ch deci des t he guestion cannot be
subjected to the inpossible ask of probing
the inner processes of the mnd of the

appl i cant. To expect the Committee to
di scharge an inpossible function like that
will defeat the purpose of the |egislation.

The el enment of deliberateness inplicit in the
| odgnment of a false claimor declaration is
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hence to be deduced fromthe material before
the Committee, the conduct of the clainmant
and the circunstances of the case. When the
Court review ng the decision of the conmttee
under Article 226 considers the case, the
order of the Commttee nust be assessed in
its entirety in deci di ng whet her any
interference is warranted. The review ng
Court is not an appellate forum The Court
is not a fact finding authority nor does it
substitute its own opinion for that of the
Commttee."

18. The Division Bench further held that the Caste
Certificate having been held to be invalid and cancel |l ed
on the ground of its having been raised on a fal se ground
of declaration, the disqualification under sub-section
(1) of section 10 was attracted. The Division Bench said

i n paragraphs 24 and 25 thus: -

" 24. As the facts of the case would
denonstrate, alnost the exclusive foundation
for claimng that the petitioner belonged to
the Gosavi community and obtaining a caste
certificate in the first instance was the
certificate issued by the Tahsildar, Patti of
Pratapgarh, in the State of Utar Pradesh.
Even that certificate was to the effect that
t he petitioner belonged to t he CGosavi
comunity. The Gosavi community, it nust be
noted, was not designated as a reserved
community, either as a Nomadic Tribe or
otherwi se on the date when either of the two
caste certificates came to be issued to the
petitioner by the authorities in Maharashtra
in 1989 or 1997. The Gosavi conmunity, it is
common ground, has subsequently been incl uded
inthe list of Nomadic Tribes in the State of
Maharashtra on 14th February, 2001. [If the
case of the petitioner was that he genuinely
bel onged to the Gosavi community, he ought to
have made an application for the issuance of
the caste certificate certifying that he
bel onged to the Gosavi conmmunity by producing
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relevant and cogent naterial to the effect
that he belonged to that comunity. The
petitioner, it nust be noted, has neither
made an application for the issuance of a
caste certificate to the effect that he
belongs to the Gosavi comunity nor did he
contest the election of the Thane Muni ci pal
Corporation in February, 2002 on that basis.
In that viewof the matter, we are of the
view that the findings of fact which have
been recorded by the Scrutiny Conmttee are
based on material on record and do not cal
or any interference in the exercise of the
wit jurisdiction under Article 226. The
caste certificate of the petitioner has been
held to be invalid and it has been cancell ed
on the ground of its having been based on a
false claimor declaration within the meaning
of Cause (a) of Sub section (1C) of section
10.

25. Finally, a grievance that was sought to
be wurged was in respect of a conmunication
dated 3rd February, 2003, by which the
Muni ci pal Comm ssi oner i nf ornmed t he
petitioner that he has been declared as
di squalified wunder the provisions of section
10(1B) and (1C) of the Bonbay Provincial
Muni ci pal Corporations Act, 1949. The letter
of the Minicipal Commssioner is only a
formal conmunication. The disqualification
under sub section (1C) of section 10 is
attracted once the Scrutiny Commttee has
decl ared the caste certificate of t he
Councillor to be invalid and has cancelled
the sanme on the ground of the <certificate
having been based on a false claim or
decl arati on. The | aw provi des t hat
"thereupon the Councillor shall be deened to
have vacated his office on and fromthe date
of declaration of such certificate to be
invalid and cancellation of the sanme by the
said Commttee."

19. The Aurangabad Bench of this Court in the case of

Surendra Hanmanl oo Gandamv. State of Maharashtra and

others, 2006 (1) Mh.L.J. 308, was concerned wth the
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guestion whether section 10 of Maharashtra Act No. XXl |

of 2001 nullifies the CGovernment Resolution dat ed
15. 6.1995 and whether they operate in different areas and
there is no conflict. Incidentally, it my be noticed
that by the Governnment Resol ution dated 15.6.1995, the
State Governnment granted protection to the appointnents
and pronotions made before 15.6.1995. The case in

Surendra Hanmanl oo Gandam arose fromthe order passed by

the Schedul ed Tribe Caste Certificate Scrutiny Commttee,
Nasi k, rejecting the petitioner’s claimtherein that he
bel onged to Mannerwarlu Schedul ed Tribe. The question
relating to disqualification of the Councillor was not
involved in that case. The Division Bench referred to
few judgenents, including the judgenment of this Court in

t he case of Mhan Parasnath Goswam (supra) and held that

the scheme of Maharashtra Act No. XXI'Il of 2001 does not
expressly or inpliedly suggest withdrawal of benefits
granted to persons belonging to specially backward
category by the Government Resolution dated 15.6.1995.
Wiile holding so, the Division Bench made the follow ng

observati ons: -

"18. In our view, if a claimant fails to
substantiate and establish his caste claim
because of insufficiency of evidence or |ack
of know edge of traits or characteristics of
his tribe, he cannot be terned as a person
who has obtai ned and produced a fal se caste
certificate. The phraseology ‘false caste
certificate or ‘a certificate obt ai ned
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fraudulently’ used 1in section 7 of the Act
cannot and does not cover bona fide cases
where a claimant fails to establish his caste
claim To hold that a person has obtained a
‘false caste certificate’ or a ‘certificate
fraudulently’, there need to exist an el enent
of nmens rea or a guilty mind and only on the
est abl i shrment of the exi stence of said
el enent, that a person could be branded as
one who has obtained fal se caste certificate.
It is in this sense, that we have observed in
proposition "C' above, that a person can be
denied the benefit of Governnent Resolution
dated 15-6-1995, if he has procured the
appointment on the basis of false caste
certificate.

19. Ordinarily the proceedings before the
Commttee are for adjudication of the caste
claim but in sonme cases, the Commttee may
prima facie find that the claimis false, on
the ground that the certificate itself s
forged or that the certificate is obtained
fraudulently, etc. then in that situation,
the claimant will have to be put on notice in
that regard and afforded an opportunity of
bei ng heard to explain as to why t he
Comm ttee should not hold the claimnt guilty
of producing a false, forged or fabricated

certificate. Solely on the ground that the
claim is invalidated, the Scrutiny Conmttee
will not be justified in reachi ng a

conclusion that the claimant has obtained a

false certificate or he has produced a false

caste certificate."
20. Any person belonging to any of the Schedul ed Cast es,
Schedul ed Tribes and all other categories referred to in
Act  No.XXIIl of 2001 has to apply, in such formand in
such manner as prescribed, to the Conpetent Authority for
issue of Caste Certificate if such person is required to
produce the Caste Certificate in order to claim the

benefit of any reservation provided to such caste. In

the Rules franed thereunder the form is prescribed
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wherein that person has to give various information to
the Conpetent Authority, including the information about
his father and whether the father or close relative of
the applicant has obtained the caste certificate. The
applicant also has to make a declaration that the
information furnished by him in the application is
correct and that if such informationis found to be
incorrect later on, he is liable to be prosecuted under
the provisions of sections 199, 200 and 193(2) of the
I ndian Penal Code. The Caste Certificate issued by the
Conmpetent Authority is validonly if it is verified by
the Caste Scrutiny Conmittee and the Validity Certificate
is issued. The Caste Certificate issued by any person or
authority other than the Conpetent Authority is invalid
per se. Under sub-section (2) of section 6 of
Maharashtra Act No.XXlIIl of 2001, the applicant who
desires to avail of the benefit or concession available
to such caste has to apply to the Scrutiny Commttee for
verification of such Caste Certificate and the issuance
of wvalidity Certificate. The Caste Scrutiny Conmttee,
upon such application being nade under section 6(2),
inquires into the correctness of such certificate wunder
section 7(1) and if it (Caste Scrutiny Commttee) forns
the opinion that the caste certificate was obtai ned by
the applicant fromthe Conpetent Authority fraudulently,

it cancels and confiscates the certificate; obvi ousl vy,
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in accordance wth the procedure prescribed and after
giving the person concerned an opportunity of being
hear d. VWhat is inportant to be noticed is that the
inquiry made by the Scrutiny Conmittee is always into the
correctness of the Certificate obtained by the applicant
from the Conpetent Authority. The Caste Scrutiny
Comm ttee cancels such certificate or for that matter,
confiscates that certificate where it is satisfied that
such certificate has been obtained fraudulently by the
appl i cant. Upon conjoint reading of sections 6(2) and
7(1) of Maharashtra Act No. XXIll of 2001, it becones very
clear that the Caste Certificate is cancelled and
confiscated when the Scrutiny Conmttee is of the opinion
that the certificate has been obtained fraudulently by
the applicant. Conversel vy, once t he certificate
obtai ned by the applicant fromthe Conpetent Authority is
cancel l ed and confiscated, logically what follows fromit
is that the Caste Scrutiny Conmittee was not satisfied
with the correctness of the certificate obtained fromthe
Conmpetent Authority; though the Caste Scrutiny Committee
may not say in so nmany words that such certificate has
been obtained fraudulently. Wat is inportant for the
pur poses of section 16(1C)(a) of the MMC.  Act is not
the express finding by the Caste Scrutiny Conmittee that
the caste certificate was obtained by the applicant by

making false claim or declaration, but the factum of
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i nvalidation and cancel l'ation of caste certificate by the
Scrutiny Comm ttee. The cancel l ation of caste
certificate by the Scrutiny Committee inplies that in the
opinion of the Scrutiny Conmttee, such certificate has
been obtained fraudulently because the inquiry by the
Scrutiny Commttee centres around the correctness of such

caste certificate obtained fromthe Conpetent Authority.

21. In Black’s Law Dictionary, Seventh Edition, "false
clainf is defined to mean "an assertion or statenent that
is untrue". A "false statenent” is "an untrue statenent
knowingly nmade wth the intent to m sl ead". A false
statenent is nmaking a false, fictitious, or fraudul ent

representati on.

22. A false statenent is a statement nmade of the
exi stence of non- exi sting fact, ordinarily, such

statenent is made to obtain some benefit.

23. The Law Lexicon, Second Edition, 2001, by P
Ramanat ha Aiyer defines the term"false" as "erroneous,
untrue; the opposite of correct, or true. The term

‘fal se” does not necessarily involve turpitude of m nd.

24. The true neaning of the term "false claim or

declaration”™ in section 16(1C)(a) of the MMC. Act has
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to be found in the context it has been wused. Section
16(1C) (a), 1in our considered opinion, cannot be read in
isolation fromthe provisions contained in section 6(2)
and section 7(1) of Maharashtra Act No.XXIIl of 2001. By
section 16(1C) (a), the provision is nmade t hat a
Councillor who has been elected to a reserved seat shal

be disqualified consequent upon the Caste Verification
Commttee declaring the Caste Certificate of such
candidate to be invalid and cancelling the sane on the
ground of the sane having based on a false claim or
decl aration made by such person claimng to be bel ongi ng
to the reserved category. The inquiry under section 7(1)
of Maharashtra Act No. XXl Il of 2001 by the Caste Scrutiny
Commttee is focussed on the correctness of the Caste
Certificate obtained by such person fromthe Conpetent
Aut hority. The Caste Certificate is issued by the
Conmpetent Authority on the application nade by the
concerned person disclosing certain information. |If the
Caste Certificate is cancelled by the Caste Scrutiny
Commttee, it obviously neans that the Caste Certificate
has been obtained by that person from the Conpetent
Aut hority on incorrect facts or erroneous representation.
It is not necessary that such claimor declaration nust
involve turpitude of mnd. There may not be any
deli berateness in it. The failure on the part of the

candidate to establish his caste claim before the
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Scrutiny Commttee and the decl arati on t hat t he
Certificate obtained from the Conpetent Authority is
invalid and thereby cancelled | eads to necessary
inference that such person made a false claim of his
caste belonging to the reserved category to which he did
not belong and, thus, incurring disqualification under

section 16(1C) (a).

25. W find ourselves in full agreenment wth the
observations nade by the Full Bench in the case of Sujit

Vasant Patil that the caste validity certificate is one

of the wessential ingredients of the candidate being
qualified to contest for the reserved seat and the other
observations nade in paragraphs 12A and 12B of the
j udgenent which we have reproduced above and we need not
repeat the same. It is true that section 16(1C)(a) of
the MMC. Act is not specifically noticed by the Ful

Bench in its judgenent in the case of Sujit Vasant Patil,

but fromthe reading of the entire judgenent, it cannot
be said that the Full Bench was not alive to the
provisions contained in various Local Self-Governnent

Act s. As a mtter of fact, paragraph 12A of the

judgenent in Sujit Vasant Patil begins with the schene of
various Local Self-Governnment Acts and the schenme of
Maharashtra Act No.XXIlIl of 2001. What has been said by

the Full Bench in Sujit Vasant Patil’s case, applies on
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all fours to the case under section 16(1C)(a) of the
MMC  Act.
26. A candidate who sets up a claimas belonging to a

particul ar caste by meking an application to t he
Conpetent Authority and obtains the Caste Certificate
based on such claimand information and contests the
election of the Councillor fromthe reserved seat and
gets elected and if, ultimately, the Scrutiny Commttee
upon inquiring into the correctness of such certificate
decl ares such certificate invalid and cancels the sane,
it is obvious that such Caste Certificate has been
obtained by that person on the basis of the declaration
or information or claimwhich was not correct or true and
upon invalidation and cancellation of t he Caste
Certificate by the Scrutiny Commttee, such person incurs
disqualification automatically. There is no escape from

it.

27. The Division Bench in the case of Surendra Hanmanl oo

Gandam unfortunately did not notice the Full Bench

decision of this Court in Sujit Vasant Patil and, thus,

cannot be said to lay down good law to the extent it is
inconsistent wth the Full Bench judgenent cited supra.
The |egal position highlighted by the D vision Bench in

the case of Mbhan Parasnath Goswam , "that apart from a
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nmere invalidation of caste certificate, an additional
factor has to exist before a candi date can be regarded as
being disqualified fromholding electoral office viz.,
that the caste certificate should have been held to be
invalid and must have been cancelled on the ground of the
certificate havi ng been based a false claim or
decl aration” and the observations nmade in paragraphs 11
and 16 of the judgenent to the extent these are
inconsistent wth the judgenent of the Full Bench in the

case of Sujit Vasant Patil stand inpliedly over-ruled.

28. It is not necessary for the Caste Scrutiny
Commttee, as we have already discussed above, to record
specifically that the Caste Certificate has been obtai ned
by the applicant by making false claimor declaration.
Once the Caste Certificate obtained by the candidate
under section 4 fromthe Conpetent Authority is cancelled
by the Scrutiny Conmittee under section 7(1) of
Maharashtra Act No. XXI'll of 2001, the inplicit inference
is that such certificate has been obtained by naking
false claim or declaration because the power of the
Scrutiny Conmittee to cancel the caste certificate 1is
f ounded on such certificate havi ng been obt ai ned

fraudul ently.

29. On facts also, fromthe operative order passed by
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the Scrutiny Commttee that we have noticed above, it is
apparent that the certificate dated 9. 10.1998 obtai ned by
the petitioner was declared invalid and cancelled as it
was found that the applicant was Christian by birth and
still he «clainmed that he belonged to Scheduled Caste.
What nore is required to be shown that the Caste
Certificate was obtained by the petitioner by naking
false claim or false decl arati on. Pertinently the
petitioner has | ost upto the highest Court in challenging

the order of the Scrutiny Conmttee.

30. Since the entire petition has been referred by the
Division Bench, for the reasons afore-stated, we find no
merit in the challenge to the order dated 5.12.2005
passed by the Additional Mnici pal Comm ssi oner,

Muni ci pal Cor poration of Brihan-Mnbai .

31. Wit Petition is dismssed with no order as to

costs. Rule stands di scharged.

Oral prayer for stay is rejected.

Sd/ -
R M LODHA, J.

Sd/ -
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S. A, BOBDE, J.

Sd/ -
S. B. DESHMUKH, J.
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