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M. V.M Thor at, AdVbcate for the Petitioner.

Ms.Sinman Puri i/b. De Juri Advocate for
Respondent No. 1.

M.R V. Govi |l kar, Advocate for Respondent No. 6.
CORAM : F.|.REBELLO AND
SMI. V. K. TAH LRAMANI , JJ.
DATED : JUNE 23, 2006.

ORAL JUDGVENT ( PER REBELLO, J.)

1. Al these petitions are being disposed of
by a conmon order as the issue involved is the
sane. The petitioners are prosecuting their
M B. B. S. Course in colleges affiliated to the
Mahar ashtra Uni versity of Heal t h Sci ences
(hereinafter referred to as University), having
been admtted to a nedical course. It is the case
of the petitioners that they have passed their
first and second MB.B.S. exam nat i ons. They
have al so passed third MB.B.S. (Part-1)
exami nati on. They appear ed for third
MB.B.S.(Part 11) exam nations conducted by the
University in Decenber 2005, the results of which

were declared on 18.2.2006. In the result
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decl ared, sone petitioners were declared to have
failed in the subject "CGeneral Surgery" and sone
petitioners in the subject "General Medicine".
The mark sheets were displayed on the website of
the University and the copies of the sanme were
also provided to the students. It is the case of
the petitioners that on perusal of the mark
sheets, it would reveal that the petitioners had
either failed in the practical paper of the
subj ect " Gener al Sur gery" and or " Gener al
Medi cine”™ and as such had been declared to have

failed in the said exam nati on.

2. The Respondent No.1 Medical Council of
India is a statutory body established under the

provi sions of Indian Medical Council Act, 1956.

The act is a central legislation enacted by
Par | i ament . Under Section 33 of the Act, the
Council is enpowered to frane regulations in a

manner provided, so as to achieve the object
provi ded under the Act. The regulations framed by
the Medical Council of India under Section 33 are
thus nmade binding on all the Universities and

medi cal institutions inparting nmedical training
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and/ or conferring degrees. The institutions which
conduct medical courses nust do so in confirmty
with the regul ations franed by the Medical Counci

of India. No nedical institution or University,
it is submtted, can ignore the mandat ory
regul ations franed by the above statutory body
and/or can franme its Rules which are contrary or
inconsistent with the regulations framed by the
Medi cal Council of India. The Medical Council of
India under its regulations framed under Section
33 has franed regul ati ons, which inpel and include
the comencenent and duration of the course and
the method of assessnent and standard of passing.
In the instant case we are concerned wth the
regul ation prescribed by the Council in relation
to the nmethod of assessnment and standard of
passi ng. The Medi cal Counci | has framed
regul ati ons on graduate nedi cal exam nation in the
year 1997, in exercise of the powers conferred
under Section 33 of the Act. The regul ations
inter alia provide for the manner in which
students are to be tested in the exam nations,
distribution of the marks in each paper and the

m nimum marks required for declaring the student
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as having passed in the subject and course. In

terms of the regulations framed, the distri

buti on

of marks in the various disciplines is as under

"12(4) DISTRIBUTION OF MARKS TO
VARI QUS DI SCI PLI NES:

(A) First Professional exam nati on:
(Pre-clinical Subjects):-

(a) Anatony:
Theory- Two papers of 50 marks each.

(One applied question of 10 rmarks

i n each paper) 100 marks
Oral (Viva) 20 mar ks
Practi cal 40 mar ks
| nt er nal 40 mar ks
Assessnent

(Theory-20; Practi cal - 20)
Tot al 200 marks
(b) Physiology including Bi ophysi cs

Theory-Two papers of 50 marks each (One
applied question of 10 marks in each

paper) 100 marks
Oral (Viva) 20 mar ks
Practi cal 40 mar ks
| nt ernal Assessnent 40 mar ks

(Theory-20; Practical-20)
Tot al 200 marks

(c) Biochem stry:

::: Downloaded on
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Theory- Two papers of 50 marks each
(One applied question of 10 marks

i n each paper) 100 marks

Oral (Viva) 20 mar ks

Practi cal 40 mar ks

I nt ernal Assessnent 40 mar ks

(Theory-20; Practi cal - 20)

Tot al 200 marks
Pass: In each of the subjects, a

candi date nust obtain 50%in aggregate
W th a mninmm of 50% in Theory
including orals and mninmmof 50% in
Practicals.”

W may al so gai nful ly referred to

Regul ation 12(2) which reads as under

"12(2) | NTERNAL ASSESSMENT :

(1) it shall be based on day to-day
assessnent (see not e), eval uation of
st udent assi gnnent , preparation for
sem nar, clinical case presentation etc.

(i) regul ar peri odi cal examni nati ons
shall be conducted throughout the course.
The question of nunber of examinations is
left to the institution;

(tii) day to day records should be given
i mportance during internal assessnent;

(1v) wei ght age for t he i nterna
assessnment shall be 20% of the total marks
i n each subject;

(v) student must secure at |east 35%
marks of the total mar ks fixed for
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i nt ernal assessnment in a parti cul ar
subject in order to be eligible to appear
in final wuniversity exam nation of that
subj ect.”

It is submtted that on reading of the said
regulation, it would be clear that to pass the
exam nation, the candi date nust obtain 50% of the
aggregate marks in theory+oral +i nternal assessnent
of theory and 50% of the aggregate marks in
practical + internal assessnent/clinical. The
regulation also provides for grace marks to be
awar ded. The 35% requi renent enabl es the student

to appear for the University final exam nation

The Uni versity had earlier framed
regul ations, we are concerned wth Regulations

56.2 and 57, which reads as under:

" 56. 2. Heads of passing of various
courses in their respective faculties wll
be as under : -

56. 2. 1. Medi cal : -

i Theory + O al

i Practi cal
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iii. Internal Assessnent(Theory+Practical)

57. The standard of passing A
candidate to be eligible to pass the
exam nation nust have obtained not |ess
than 50% of marks in each of the heads of
t he respective subject.”

3. The University in 2003 foll owed regul ati ons
56 & 57 in declaring the results of the final
exani nati on. Several students aggrieved, filed
Petitions before this Court i.e. Wit Petition
No. 5725 of 2003 and other Wit Petitions. A
| earned Division Bench of this Court, was pl eased
to dispose of the Wit Petitions by order dated
12t h Decenber, 2003. The | earned Division Bench

was pl eased to observe as under

"The requirenent of obtaining 50%o0f the
total marks fixed for Internal Assessnent
is clearly spelt out by Regulation 12.
What has been provided by Rule 57 is sane.
That is to say a candi date nmust obtain not

| ess than 50% of t he t ot al mar ks
prescribed for Theory, Practi cal and
Internal Assessnent separately. It only

expl ai ns what has been ordered by Medi cal
Council of India. Medi cal Council of
I ndia asserts that he nust secure 50% of
mar ks. Uni versity asserts he nust secure
so in each of the three heads. Thi s
cannot therefore be terned as inconsistent
Rule with the Regul ation of Medi cal
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Council of India."

After so saying, the |learned Bench was
pl eased to observe that in its opinion, there is
no inconsistency nor can it be inferred from
Regul ation 12, that the Council always desired to
club internal assessnment in theory and practicals.
Regul ation 12 clearly provides for different marks
for such heads. After so holding the |earned
D vision Bench was pleased to observe that Rules
56 and 57 of Ordinance No.1l of 2002 as framed by
the Health University are not in any nmanner
inconsistent wth Regulation 12 as framed by the
Council, insofar as they required a student to
pass all the three heads with 50% marks i.e. (1)
theory, (2) practical and (3) internal assessnent.

In view of that, the Petitions cane to be

di sm ssed.
4. The very issue and regul ati ons of Medi cal
Council of India were also in issue before a

| earned Division Bench of the Kerala Hi gh Court.
A learned Bench of the Kerala High Court

consi dered the affidavit filed by one Dr.
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K.K Arora, Joint Secretary of Medical Council of
I ndia and al so considered the clarification issued
by the Medical Council of India. The | earned
Di vi sion Bench whil e disposing of the petition was

pl eased to hold as under

"6. In the result, we hold that under the
Regul ati ons a candi date shall be decl ared
to have passed if he has got 50% of the
aggregate marks in University theory +
orals + internal assessnent theory and 50%
of the aggregate marks in University
practicals + i nt ernal assessnent
practicals/clinicals.”

In other words, insofar as the Kerala High
Court is concerned the view taken was that
internal marks nust be added to the respective
subjects in theory and practicals and then the
aggregate of 50% should be worked out. Thi s
j udgment was pronounced on 25th Septenber, 2002.
It appears that this judgnment considering that
Medical Council is an all India body and the Act
is a central act was not brought to the attention
of the | earned Bench of this Court which decided
the earlier batch of petitions. Counsel for the

Respondent University states that it was brought
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to the notice, but we find no reference to the
judgment, in the judgnment of the Division Bench of

this Court.

5. Subsequent to the judgnent of this Court,
t he University has anended Rule 57 of the
ordi nance as can be seen from Notification dated
20.02.2006 and the Rule 57 of the ordi nance now

reads as under

"*HEAD OF PASSI NG AND ‘ STANDARD OF PASSI NG
WLL BE AS UNDER : -

HEAD OF PASSI NG STANDARD OF PASSI NG
(A) Theory+Oral 50% mar ks.
(B) Practical/dinical 50% marKks.
(C Internal Assessnent 35% marks(for elig-
(Theory+Practi cal) Egéigﬁykbtification
No. 09/ 2006)

(D) Aggregate of all the 50% marks.
Above nentioned heads of passing.”

: Rules 56 & 57 of Odinance 01/2002
(Amended) w il be suitably anended. Al
students shoul d be informed accordingly.

It is this Rule as anended, which is the

subj ect matter of the present Petitions.
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6. On behal f of the Medical Council of India,
Shri.Ashok Kumar Harit, Deputy Secretary, has
filed an affidavit. It is set out t hat
regul ations were framed by the Medical Council of
I ndia under Section 33 with the prior approval of
the Central Governnent. Al such regulations are
statutory in character and are binding and
mandat ory regul ati ons based on the judgnment of the
Apex Court in the cases of MC Vs. State of
Kar nat aka (1998) 6 SCC 131 and Dr. Preeti
Srivastava Vs. State of MP. & Os. (1999) 7
SCC 120. The Medical Council in exercise of its
powers conferred by Section 33 of the Act and
after obtaining prior perm ssion of the Governnent
made regulations being "Regulations on G aduate
Medi cal Education, 1997" for the purpose of
regulating Medical Education in the country on
4.3.1997 and which have been published in the
Oficial Gazette of India on 17.5.1997. In Para-9
it is then set out that even though internal

assessnment is separately marked on a 50-50 basis

for theory and practical respectively, it is
cl ubbed W th t he per f or mance in t he
practical/clinical exam nati on, wher eas t he
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Vi va-voce per f or mance is cl ubbed wth t he
performance in the Theory exam nation. It is set
out that internal assessnent marks are to be
clubbed wth the practical/clinical performance.
They do not forma separate or independent passing
head. Reference is then made to Rules of
University and it is submtted that the Rul es have
to be read in such a manner so as to remain in
confirmty with the provisions of Regulation 12 of

1997 Regul ati ons of the Council.

Reference is then made to Exhibit R-1/1
dated 17.09.2002, which provides the nanner in
which the narks are to be distri buted. [t would

be gainful to reproduce the sane

Di stribution of mar ks for vari ous
di sci plines have been provided under Sub
Regul ations (4) of Regul ation 12. For
exanple the marks for Anatony are as
foll ows: -

"(A) First Professional exam nation: (Pre
Clinical subjects):-

(a) Anatony:
Theory - Two papers of 50 marks each

(One applied question of 10 marks in
each paper) 100 marks
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Oral (Viva) 20 marks
Practi cal 40 mar ks

| nternal Assessnent 40 narks
(Theory- 20,

Practi cal - 20)

Tot al 200 marks."

: It nmay be observed fromthe above that
out of the total 200 marks for the subject
of Anatomy, 40 marks i.e. 20% of the total
mar ks have been provided for internal
assessnment (theory - 20 and practical - 20).
As regards the candidate obtaining 50% in
aggregate with mninum of 50% in theory
i ncluding orals and m ni mum of 50% i n Theory
including orals and mninum of 50% in
practical prescribed under "distribution of
mar ks of various disciplines", it may be
pointed out that so far as Anatony is
concerned, a student has to obtain a m ni num
of 70 marks in theory out of a total of 140
mar ks (100+20+20=140) and a m ni num of 30
marks out of a total of 60 marks in
practical (40+20). Further, the student has
also to obtain a m nimmof 35%of marks in
internal assessnent prescribed for each
subj ect. For exanple, in Anatony, he has to
obtain a mninum of 20 marks out of total 40
marks earmarked for internal assessnent.
Thus there is no contradiction in the
percentage of marks prescribed for passing
of an exam nation as per the regul ations.”

7. On behalf of the University Shri. Govind
Prabhakar Jadhav, Deputy Registrar, has filed an
af fidavit. It is pointed out that Rules 56 & 57
of Ordinance 01 of 2002 as framed by t he
Uni versity, have been held not to be inconsistent

with Regulation 12 as framed by the Medica
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Council of India. |In terns of the judgnent, a
student has to pass in all the three heads wth
50% mar ks, namel y in, 1. Theory,
2.Practical/clinical, and 3.Internal Assessnent.
Reference is made to the exam nation form and the
specific declaration given by all the students,
declaring that the students have gone through the
syl |l abus prescribed, the Ordinance and the Rules.
It is submtted that the petitioner is not
entitled to challenge the Rules which have been in
exi stence since 2003 and which have been applied
for exam nations conducted thereafter wherein the
petitioner herein had appear ed. | nsof ar as
securing 50%in internal assessnent, that has been
reduced to 35% and the Medical Council has enacted

the sane by its notification dated 15.10.2003.

Reference is then made to Regulations. It

is then set out as under

"9, It i's subm tted t hat from the
Regul ati ons of the Medical Council of India
as well as University the foll ow ng position
emer ges:

(1) The student nust secure 35% in the
I nternal Assessnent (Theory+Practical) being
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the eligibility criteria to appear for the
exam nation, as per the Regulations No.12
(2)(v) of Regulations on G aduate Medica
Education, 1997, as anended by notification
dated 15. 10. 2003;

(ii) The student nust pass Theory + Oal
wi th 50% m ni mum

(tii) The student nust obtain 50% m nimum
marks in Practical / Cinical

(itv) The student nust obtain 50% m ni num as
aggregate of the above nentioned three heads
of passing."
It is, therefore, set out that interna
assessnment is a separate head of passing, in which
a candidate nmust have to obtain 50% marks failing

which the student wuld be declared to have

fail ed.

8. From the above pleadings, the question
which really would arise is whether Rule 57 as
framed by the University is ultra vires Regul ation
12 of the Regul ations framed by Medical Council of

| ndi a.

To answer the issue, we may first consider
t he contentions advanced on behal f of t he

University that once the Division Bench of this
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Court has taken a viewin Wit Petition No.5725 of
2003 and other Petitions decided on 12.12.2003, it
is not open to this Court to take a view different
from the view taken by the earlier Bench. [If the
Court is inclined not to accept that view, the
proper step would be to refer the matter to a
| arger Bench. W have no difficulty in accepting
that proposition. The question is whether in this
case, if we cone to the conclusion that the Rul es
as framed by the University are inconsistent with
the Regulations of Medical Council of India, we

should refer the matter to a | arger Bench.

Firstly, as we my point out that the
| earned Division Bench was considering the Rules
before their anmendnent. Rules 56 & 57 have been
subsequently anended and notified by notification
Nos. 04/ 2006 & 05/ 2006 both dated 20.02.2006. From
the notification it appears that the amendnent has
been done to give effect to the judgnment of this
Court. What ever be the position, the fact would
remain that what is in issue before us are the new
Rules as franmed by the University and consi dering

the new Rule, whether we should followthe ratio
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of the judgnment delivered in Wit Petition No.5725
of 2003 in the case of M. Sheetal A Abhyankar
and Os. Vs. Mharashtra University of Health
Sciences and Ors. decided on 12th Decenber, 2003

?.

The second aspect of the matter is that it
appears that the «clarification issued by the
Medi cal Council of India on 17.9.2002 was not
brought to the attention of the | earned D vision
Bench. Though the | earned Bench referred to this
affidavit filed on behalf of the Medical Counci
of | ndi a, no reference is made to that
clarification. A third aspect of the matter is
the view taken by the Kerala H gh Court a Court of
coordinate jurisdiction. Though the viewis not
binding, it had a persuasive value. A view of a
Court of coordinate jurisdiction considering that
the Medical Council of India is constituted under
a Central Act and had franmed the Regul ati ons under
t hat Act ought to have been considered or
di stinguished as normally there ought not to be
different interpretations of the same provision in

di fferent st at es. Courts of coordi nate
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jurisdiction as far as possible, if a view taken
by a Court of coordinate jurisdictionis a view
capabl e of being taken, should normally adopt the

sane, unless it found that the view cannot be

sust ai ned in view of the |anguage of t he
enact nment . The judgnment was not adverted to at
all.

W are, therefore, clearly of the viewthat
it is open to us considering Rule 57 as now
anended, to consider the true inpact of the Rules
56 and 57 as anended and whether they are
inconsistent with the Regulations framed by the
Medi cal Council of India under powers conferred on

it under Section 33 of the Act.

9. W nmay now proceed to exam ne the stand of
the Medical Council of India. It my be nmade

clear that the Regul ati ons have been nade by the

Medical Council, in exercise of the power s
del egated to it. |In other words, the Regul ations
are sub-ordinate |egislation. Simlarly, the

University has also nmade the Rules as a delegate

and is also an exerci se in sub-ordi nat e
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| egi sl ati on.

The first question that we will have to
answered is whether Rules 56 & 57 are inconsistent
with Regulation 12 and if inconsistent what is the
effect. As expl ai ned by the Medical Council, the
distribution of marks is under the heads Theory
and Practicals. The marks for internal assessnent
are both for Theory and Practical to the extent of
20% I nsofar as the internal assessnent is
concerned, the first requirement is that the
student nust secure at |east 35% marks in internal
assessnment in order to be eligible to appear for
the final University exam nation. |In other words
it is only when a student secures mninmm 35%
mar ks, does the student becone eligible to be
admtted for the final University exam nation
The second aspect, according to the Council, is
that the marks obtained in the internal assessnent
are not to be treated under a distinct head or
subject. This can be supported by the |anguage of
Regul ation 12(2)(iv), which states that wei ghtage
for the internal assessnment shall be 20% of the

total marks in each subject. This was not noted
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by the |learned Division Bench whilst deciding the

case of Sheetal Abhyankar (Supra). |Insofar as the
mar ks obtained for theory in the i nt er nal
exam nation, those marks wll be added to the

mar ks obtained in theory for the final exam nation
and simlarly the marks assigned to practicals of
internal assessnent, would be added to the marks
obtained in practicals at the final exam nations.
In other words, there is no requirenment that the
student mnust secure 50% aggregate in internal
assessnent as a distinct head. | nt er nal
assessnment only requires that the student obtain
35% marks in order to enable the student to appear
for the exam nation. Once a student secures 35%
then the marks obtained in internal assessnment are
to be added to Theory and Practical papers
respectively in ternms of Regulation 12(4). 1In our
opinion, therefore, a reading of Regulation 12
with the clarification dated 17.9.2002, |eaves no
manner of doubt that the marks obtained in
internal examination wll have to be added wth
the marks obtained at the final exam nations for
Theory and Practicals respectively and cannot be

adj udged under independent head. This view was
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accepted by the learned Division Bench of the
Kerala H gh Court in the case of K Fahad Mbhanmed
and Os. Vs. Cal i cut University and Os.
deci ded on 25th Septenber, 2002 in WA No. 1777 of
2002(c).

The ot her aspect is that when a body naking
t he sub-ordinate | egislation, clarifies t he
meani ng of the Rule it has nade, in the absence of
absurdity or that clarification being clearly
contrary to the |anguage of the Regulation or the
Parent Act, normally the Court should accept the
interpretation, as the naker of the Rule would be
t he best person to know the object behind the Rule
and how they wunderstood the Rule when it was
franmed. In the instant case, fromthe affidavit
filed on behalf of the Medical Council, the Rule
as they understood it, has been explained. Under
the regulation the nmarks obtained in the Theory
and Practical exam nation for internal assessnent
are to be added to the marks of theory and
practicals at the final exam nations and are not
to be counted as a separate head. As a separate

head, it is limted to obtaining 35% narks for
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being eligible to appear for the exam nations. W
are, therefore, <clearly of the view that the
expl anation given by the Medical Council of India

to Regul ation 12 shoul d be accept ed.

10. That | eave Us with the next question, as to
whet her Rul es 56 and 57 are contrary to Regul ation
12(4). W are clearly of the opinion that Rule 57
as now anmended is clearly ultra vires Regulation
12 of Medical Council of India Regulations the
rule being inconsistent wth the Regulations.
Rule 57 has been nmade by the del egate under the
State Act. Regul ation 12 has been enacted by a
del egate, wunder the Central Act after follow ng
the due procedure. Considering that the Central
Act holds the field, which has conferred power on
the Council to make Regul ati ons, any provision of
aw inconsistent with that, will have to be held
to be wultra vires. To that extent Rule 57(D)
which seeks to hold that the Internal Assessnent
is a independent head of passing is clearly
violative of Regulation 12 and will have to be
declared as null and void. The marks obtained in

t he | nt er nal Assessnent , bot h Theory and
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Practical, wll have to be added to the Theory +
Oal and Practical/Cinical marks in ternms of the
Medi cal Council of India Regulations as clarified.
The candidate would have to obtain 50% nmarks in
theory and practical, in the subject and also
obtain aggregate of 50% marks. Insofar as Rule
56.2.1(iii) 1is considered that does not deal with
the subject, as Rule 56.2, is Heads of Passing.
That Rule will have to be read with Rule 57 as it

now st ands.

11. Once we hold that Rule 57(D) is wultra
vires, the Respondent University will have to
recal cul ate the marks based on what we have stated
and as how we have understood the Regulation 12 as
clarified by Medical Council of India. In the
light of that Petitions nade absolute in terns of
prayer clauses (a), (b), (e) and partly in terns
of prayer clause (c) to the extent of Rule 57(D)
in terns of notification No.05/2006 dated
20. 02. 2006

[F.1.REBELLO, J.]
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[ SMI. V. K. TAH LRAMVANI , J. ]
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